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CHARACTERISTICS OF THE DOCTORAL THESIS

Topicality of the subject of doctoral thesis

A subject of the doctoral thesis is topical, because on June 1, 2018 a new normative
enactment regulating insurance contractual relations came into effect — Insurance Contract Law
[Apdrosinasanas liguma likums]. ' Equally actuality is justified by the case law of Latvian
general jurisdiction courts and the Constitutional Court of Latvia [Satversmes tiesa] in recent
years, > as well as Law on Insurance and Reinsurance [Apdrosinasanas un parapdrosinasanas
likums] adopted on June 18, 2015, which includes a chapter XXII named “Information to be
submitted before conclusion of the insurance agreement”, systemically better to be fit in other

normative enactment — Insurance Contract Law.

Aim and tasks of research of the doctoral thesis

The aim of the doctoral thesis is to discover shortcomings in normative enactments and
separate definitions in the insurance contractual law sector, to prove existing mistakes and their
impact to the case-law. By reaching the aim the author of the doctoral thesis elaborates proposals
on required amendments and alterations in the Insurance Contract Law, prepares draft
amendments to the Insurance Contract Law, as well as expresses proposals on advisable changes
into the case-law. To reach the aim of the doctoral thesis the author brings forward the following
tasks of the research: 1) to review Latvian normative enactments on conclusion and functioning
of the insurance contract, and to analyse definitions in the insurance contractual law sector; 2) to
discover in Latvian normative enactments legal norms proving existence of insurance law
principles; 3) to compare legal regulation of insurance contractual relations in Latvia with legal
regulation of EU Member States and European Insurance Contract Law principles; and 4) to
analyse case of law of Latvia, decisions of the Ombudsman of the Latvian Insurance
Association, Consumer Rights Protection Centre (hereinafter — CRPC) and practice materials to

discover actual situation in the sector of insurance contractual law.

! Latvian Insurance Contract Law. Adopted 03.05.2018. Published in ,,Latvijas Véstnesis” 18.05.2018. No. 97
(6183). In force since 01.06.2018.

2 The Republic of Latvia Supreme Court 25.02.2015. judgment No. SKC-1/2015; the Republic of Latvia Supreme
Court 08.10.2014. judgment No. SKC-33/2014; the Republic of Latvia Supreme Court 12.03.2014. judgment
No. SKC-184/2014; the Constitutional Court of the Republic of Latvia [Satversmes tiesa] 06.06.2018. judgment
No. 2017-21-01 and individual opinion of the judge of the Constitutional Court Mr. J. Neimanis as of 15.06.2018.;
the Constitutional Court of the Republic of Latvia 29.12.2014. judgment No. 2010-60-01; un the Constitutional
Court of the Republic of Latvia judgement No. 2014-06-03, where legal discussion is started on the significant
aspects of insurance contract as limitation period of claims, obligations of insurer in payment of insurance
indemnity, as well as determination of non-material damage in connection with the Council Directive as of
24.04.1972. 72/166/EEC.



Limitations for the doctoral thesis

Legal issues arising out of re-insurance, maritime insurance, life insurance and
mandatory insurance of owners of motor vehicles are not analysed in the doctoral thesis.
Separate court rulings about these limited issues are mentioned in the research, when it is crucial

to apply analogy in other legal significant insurance fields.

Hypothesis of the research

The author of the doctoral thesis formulates hypothesis of the research: special principles
of the Insurance Contract Law which are essential to discover contents of insurance contract,
are concluded from the Latvian Insurance Contract Law, despite to the fact they are not expresis
verbis defined in the norms of Latvian Insurance Contract Law. In a result of the research the

author of the doctoral thesis concludes that the hypothesis is approved.

Theoretical and methodological grounds for the doctoral thesis

Theoretical and practical aspects of the Insurance Contract Law are researched in the
doctoral thesis. Analysis of normative terminology of Insurance Contract Law is made in the
research, thus putting emphasis on impact of theory on the practical aspects of insurance. The
author in a result of analysis of theory promotes independent proposals based on the research
about necessity to amend the Latvian Insurance Contract Law and necessity to complete the
case-law with new criteria useful for settlement of insurance law disputes in court. Theoretical
significance of the doctoral thesis is in exploration and analysis of problematics of Insurance
Contract Law, in a result of which new theoretical and practical cognitions are expressed. In a
result of theoretical analysis several proposals are made in the doctoral thesis, which are
summarized in the part of suggestions and proposals. Theoretical and methodological basis of
the research consists of normative enactments, case law, monographies and publications of legal

scholars and internet resources.

Methods applied in the research

Several research methods are used in the doctoral thesis. Comparative method is applied
for comparison of Latvian normative enactments with similar norms in the EU law and the
Principles of the European Insurance Contract Law (hereinafter — PEICL). Historical method is
used for research of development of legal norms and case law in time and contents. Social

method is applied, discovering impact of insurance law and separate elements of it to the society



in its totality and to insurance market players — policy holders, insureds, insurers and
beneficiaries separately. Analytic method is used for research of separate legal norms and
definitions, paying attention to components of these norms and place in the system of normative
enactments in totality. With the deductive method the author made analytic conclusions from
the general legal aspects to individual, and with the inductive method — the work of courts,
Latvian Insurance Association Ombudsman and CRPC was analysed, giving generalization of
the case-law and decision tendencies. ® Linguistic method was used to discover contents of legal

terms in the Latvian language.

Novelty of the research

Scientific novelty of the doctoral thesis is manifested in the fact that for the first time in
Latvia insurance contract principles are analysed, thus creating doctrine about role of special
principles in the insurance law. Also scientific reasoning is elaborated for proposal to be
introduced in the case-law and legislation to impose obligation on the insurer to pay legal

interest percent for delayed payment of insurance indemnity.

Volume and structure of the doctoral thesis

The doctoral thesis on 199 pages consists of annotations in Latvian, English and
Russian, introduction, 8 chapters, conclusions and proposals and a list of sources. The doctoral
thesis has 4 annexes — draft amendments to the Latvian Insurance Contract Law and research
tables of normative enactments. There are 4 tables and 4 schemes in the research.

In the 1% chapter the author analysis concept of insurance agreement and its constituent
elements and normative enactments of Latvia, as well as discovers scientific role of PEICL in
the Insurance Contract Law. The special insurance law principles are analysed in the 2™ chapter.
Types of insurance contract are classified in the 3™ chapter. The process of conclusion of the
insurance contract is described in the 4™ chapter. In the centre of the 5 chapter are civil
sanctions in the insurance law. The 6 chapter is dedicated to the stage of payment of the
insurance indemnity. Exceptions in the insurance contract are analysed in the 7" chapter. In the
final 8™ part the author analyses possibilities to settle insurance law disputes. Conclusions made

in these chapters form the basis for proposals summarized in the end of the thesis.

Scientific publications and approbation of results of the research

3 Neimanis, J. (2006) Tiesibu talakveidosana. Riga: Latvijas Véstnesis, p. 10.



From 2005 — 2018 the author has presented in 12 scientific conferences about the
research topic.
1) On 18.05.2018 the author presented in the Liepaja University (hereinafter — “LiepU”)
scientific conference a thesis “Sanctions in the Insurance Contract Law”.
2) On 29.05.2014 the author presented in the Turiba University conference about “Topical
issues in case law of the ECJ about civil liability of owners motor vehicles”.
3) On 23.05.2013 the author presented in the LiepU 17" scientific conference about topic “The
role of associations of market players in the Latvian insurance sector”. 4
4) On 17.06.2011 the author presented in the scientific conference of the University of Latvia
about “Insured interest as a precondition in the insurance contractual relations”.
5) On 25.05.2011 the author presented in the scientific conference of Lodz (Poland) about
subject “Legal Aspects of Civil Liability Insurance of Company Board Members”.
6) On 19.05.2011 the author presented a thesis “Existence of insurance principles in normative
enactments of Latvia” in LiepU 14" scientific conference.
7) On 14.04.2011 the author presented a thesis “An impact of insurance law principles to
payment of insurance indemnity” in the Daugavpils University (hereinafter — DU) conference;
8) On 11.06.2010 the author presented a thesis “Possibilities of pay legal interest percent in the
recovery cases of insurance indemnity” in the conference of the University of Latvia. ’
9) On 14.04.2010 the author presented a thesis ,,Recovery of legal interest percent in the
payment cases of insurance indemnity” in DU 52" scientific conference.
10) On 28.05.2009 the author presented a thesis ,,Legal aspects of mutual communication in the
insurance agreements” in the X scientific conference of the Turiba University.
11) On 17.04.2009 the author presented a thesis ,,Legal problematics of insurance of civil

liability” in the 51% scientific conference of DU. 8

4 Rone, D., Janovs, V. (2014). Latvijas apdro$inaSanas tirgus dalibnieku asociaciju aktuala loma apdro$inasanas
tirgli. Sabiedriba un kultira. Rakstu krajums, XVI/Sastad., atbildigais redaktors Arturs Medveckis. Liepaja:
LiePA, pp. 588. — 595.

5 Rone, D. (2011). Legal Aspects of Civil Liability Insurance of Company Board Members. Influence of Socio-
Economic Environment on the Development of Small and Medium-Sized Enterprises. — Ed. By Anna Adamik,
Marek Matejun, Agnieszka Zakrzewska-Bielawska. Lodz. pp. 252. — 265.

® Rone, D. (2012). Apdrosinasanas principu esamiba Latvijas Republikas tiesibu aktos. Sabiedriba un kultira.
Rakstu krajums, XIV / Sastad., atbildigais redaktors Arturs Medveckis. Liepaja: LiePA. pp. 546.

7 Rone, D. (2012). Likumisko procentu piedzina apdro§indsanas atlidzibas izmaksas lietas. Juridiskas zinatnes
aktualas problémas. Rakstu krajums. — Riga: Zvaigzne ABC. pp. 7. — 20.

8 Rone, D. (2010). Civiltiesiskas atbildibas apdrosinasanas juridiskda problematika. — Daugavpils Universitates
51. starptautiskas zinatniskas konferences materiali. Daugavpils: Daugavpils Universitates akadeémiskais apgads
“Saule”, pp. 35. —39.



12) On 15.09.2005 the author presented a thesis in DU scientific conference on “Consequences
and possible results of non-fulfilment of insurance contract”. °

In addition the author has publications related to subjects analysed in the doctoral thesis:
“Topical developments of motor insurance law according to the European Court of Justice
decisions”, '° Consequences and possible results of non-fulfilment of insurance contract, ' and
a chapter about legal regulation of mediation in Latvia in the book “EU Mediation Law

Handbook. Regulatory Robustness Ratings for Mediation Regimes”. '

The main sources used in the doctoral thesis and synopsis

Several publications > and chapters in the books ' are available in Latvia about
insurance law. Highly valuable scientific researches in Latvia about insurance law are
monographies of Dr. ITur. J. Alfejeva “Insurance Law” !>, Dr. Iur. V. Mantrovs “Insurance

Law” 16

and the doctoral thesis of Dr. Iur. J. Alfejeva “Criminal Law and Criminological
Aspects of Insurance Fraud”. !” The author has developed the research using Latvian legislative
acts, comparing them with legal acts of other countries, discovering similar and distinct features
of definitions, criteria and legal regulation. PEICL are also used for comparative reasons. '® The
second group of sources used in the doctoral thesis is Latvian case law. Also decisions of the

CRPC are analysed, adopted on the basis of complaints from the insured persons against

° Rone, D. (2006). Apdrosinasanas liguma nepildisanas sekas un iespéjamie iznakumi. Tiestbu parkapumu sekas
publiskajas un privatajas tiestbas. Zinatnisko rakstu krajums. Daugavpils: Daugavpils Universitates akadémiskais
apgads “Saule”, pp. 46. — 57.

10 Rone, D. (2014). Topical developments of motor insurance law according to the European Court of Justice
decisions. — Aktualni problémy prava v podnikatelském prostiedi CR a EU — sbornik piispévktl z mezinarodni
védecké konference — 2. dil. 1. vydéani. Praha: TROAS s.r.0., pp. 254. — 263.

1 Rone, D. (2006). Apdrosinasanas liguma nepildisanas sekas un iesp&jamie iznakumi. Tiesibu parkapumu sekas
publiskajas un privatajas tiesibas. Zindatnisko rakstu krajums. Daugavpils: Daugavpils Universitates akad€miskais
apgads “Saule”, pp. 46. — 57.

12 BU Mediation Law Handbook. Regulatory Robustness Ratings for Mediation Regimes. (2017). Latvia. Edit.
Alexander, N., Walsh, S., Svatos, M. The Netherlands: Kluwer Law International BV, pp. 493. — 513.

13 Rubene, A. Apdrosindjuma némeéja tiesibas sanemt atlidzibu. Jurista Vards. 15.02.2005., Nr. 6 (361); Zelmene,
E. Dibinasanas un pakalpojumu sniegSanas briviba apdrosinasanas nozar€. Jurista Vards. 30.08.2011., No. 35
(682); Mantrov, V. Problem Questions of Insurance Contract Regulation in Latvia. The Quality of Legal Acts and
Its Importance in Contemporary Legal Space, Collection of Research Papers Presented During the International
Scientific Conference, 4-5 October 2012 at the University of Latvia Faculty of Law, Riga (University of Latvia,
Riga 2012), pp. 562 — 574. http://papers.ssrn.com/sol3/papers.cfm?abstract id=2116997

14 Balodis, K. (2007). Ievads civiltiesibds. Riga: Zvaigzne ABC, 47.p.; Torgans, K. (2008). Saistibu tiesibas.
1l dala. Macibu gramata. Riga: Tiesu namu agentara, 214. —240. p.; Torgans, K. (2014). Saistibu tiesibas. Mdcibu
gramata. Riga: Tiesu namu agentiira, 439. — 460. p.; Loebers, A. (1926). Tirdzniecibas tiesibu parskats. Riga:
Valters un Rapa, 483. p.; Tirdzniecibas tiesibas: 2 d: 1. dala: Dr. jur. doc. A. Loebera Latvijas Universitate, 1924.
15 Alfejeva, J. (2017). Apdrosinasanas tiestbas. Riga: Biznesa augstskola Turiba, p. 173.

16 Mantrovs, V. (2018). Apdros§inasanas tiesibas. Riga: LU Akad&miskais apgads. P. 304.

17 Alfejeva, J. Apdrosinasanas krapsanas kriminologiskie un kriminaltiesiskie aspekti. Obtained 31.05.2018.
http://www.rsu.lv/petnieciba/promocija/promocijas-darbi

18 Principles of European Insurance Contract Law (PEICL). (2009) Prepared by the Project Group ,,Restatement of
European Insurance Contract Law”. Reichert — Facilides, F. Heiss, H. Edited by Jurgen Basedow, John Birds,
Malcolm Clarke, Herman Cousy, Helmut Heiss. European Law Publishers.




insurers. Thirdly the author has analysed literature of Latvian and foreign authors, especially of
J. Alfejeva, K. Torgans, K. Balodis, V. Mantrovs, E. Kalnins, Xyasxos A. W., I'ua36ypr A.I.,
bekkun P.U., J. Birds, D.Blend, J. Basedow, Robert H.Jerry, II un J. Bataller Grau.
155 sources of literature, 128 normative enactments, 95 case law decisions and other sources

are used in the doctoral thesis.

Concise description of the doctoral thesis by chapters

Introduction

The introduction of the doctoral thesis defines topicality, hypothesis, objective, tasks,
study object and scientific research methods used.

The 1% chapter. Concept of insurance agreement and its contentual parts, its
normative regulation

The chapter is structured in six sub-chapters, analysing Latvian laws, regulations and the
model of the European Insurance Contract Law Principles. Insurance Contract Law belongs to
obligations law, !? and this is amount of legal norms regulating origin, fulfilment, termination
and breach of obligations. 2° Latvian insurance contractual law is mainly regulated in four laws:
Insurance Contract Law, 2! Insurance and Reinsurance Las, ?> Compulsory Civil Liability
Insurance of Owners of Motor Vehicles Law 2* and the Activities of Insurance and Reinsurance
Intermediaries Law. 2* In the general civil law normative enactment — the Civil Law — there is
no chapter on insurance law. There are historic reasons for such organization of laws.
Historically in Latvia insurance law was considered to be a part of commercial law. When
renewal of Civil Law of 1937 was done, the legislator decided to follow so called dualism
system of private law. According to this system besides codification of the civil law there is
separate codification of commercial law (trade law), regulating specific private law relations
connected with the commercial activities and which are characteristic with speed, increased
protection of confession, publicity and liability. 2° In the end of 1930s when Latvian Civil Law

came into effect the dualism system was established in Latvian private law. In 1920s besides

19 Torgans, K. ,,Saistibu tiesibas. II dala. Riga: Tiesu namu agentiira, 2008. See also Torgans, K. (2014). Saistibu
tiesibas. Riga, Tiesu namu agentiira, p. 439. — 460.

20 The Republic of Latvia Supreme Court Compendium of decisions ,,Par likumu piemérosanu, izskirot tiesas
stridus, kas saistiti ar sauszemes transportlidzeklu apdrosinasanas un to Tpasnieku civiltiesiskas atbildibas obligatas
apdroSinasanas Iigumu saistibu izpildi”. 2005, May. Available at: www.at.gov.lv

2l Adopted 03.05.2018. Published in ,,Latvijas V&stnesis” 18.05.2018. No. 97 (6183). In force since 01.06.2018.
22 Insurance and reinsurance laws. Adopted 10.06.1998. Published in ,,Latvijas Véstnesis” 30.06.1998. No. 188/189
(1249/1250). In force since 01.09.1998.

23 Adopted 07.04.2004. Published in ,,Latvijas V&stnesis” 27.04.2004. No. 65 (3013). In force since 01.05.2004.
24 Adopted 17.03.2005. Published in ,,Latvijas V&stnesis” 01.04.2005. No. 52 (3210). In force since 15.04.2005.
25 LoSmanis A. (2002). Jaunais Latvijas Komerclikums. Tiestbu transformdcijas problémas sakara ar integraciju
Eiropas Savieniba. Riga: LU Juridiska fakultate, 298, 300., p. 301.



elaboration of new Civil Law also work was started on elaboration of new Trade Law (Code). *°

The trade law remained uncodified in the pre-war Latvia. Insurance contract as a civil law
contract was regulated in the Baltic Local Law Codification as of 1864 (hereinafter — the Baltic
Civil Law) in the III chapter. 2" The insurance law regulation was included in the 15% division
named “Contracts regarding games of chance” of the Baltic Civil Law, the 4" chapter
“Insurance contract™. 28 Currently the Civil Law in comparison with Insurance Contract Law
is considered as general law, which the Insurance Contract Law is a special law.

A notion of commercial transaction regulated in the Commercial Law is essential in
analysis of insurance law. Article 388 of the Commercial Law provides that “commercial
transactions are lawful transactions of a merchant, which are connected with commercial
activities”. Due to the fact according to Article 1, part 1 of the Commercial Law the insurer as
a commercial company registered in Commercial register is a merchant, the insurance contracts
are commercial transactions, because directly related to commercial activity of the insurer.
Moreover as provided in Article 10, part 1, Clause 3 of the Insurance and Reinsurance Law the
insurance company “engages in commercial activity directly related with insurance”.

The XXII chapter named “Information to be provided before conclusion of the Insurance
agreement” in the Insurance and Reinsurance Law structurally and substantially fit in the
Insurance Contract Law, because is directly related to the conclusion of the insurance contract
and obligations of the parties, instead to supervision of insurers. The legislator had a chance to
settle both laws on May 3, 2018 when amendments were made to the Insurance and reinsurance
law, and on May 5, when new Insurance Contract Law was adopted, by exclusion from the
Insurance and reinsurance law the chapter XXII, and by transferring it to the II chapter in the
Insurance Contract Law named “Order of conclusion of the insurance contract”. As one can
read in the annotation to the Draft Amendments to the Insurance and Reinsurance Law, such
amendments were planned. 2 Nevertheless only part of planned amendments were made. The
chapter XXII is still included in the Insurance and reinsurance law. Only Article 180, parts 3

and 6 *° and Article 182 3! were transferred to the other law. The rest of chapter XXII is still in

26 “Jaunizstradajama tirdzniecibas kodeksa saturs”. LVVA 1533.f, 1.apr., 447.1,, 10. — 15.p.

Y Latvijas tiesibu vesture (1914 — 2000). (2000). Riga: Fonds Latvijas vésture, 29. p. Skat. arf Lazdins, J. (2014).
Baltijas Civillikums laikmetu griezos: likuma pienemsanas 150 gadu jubilejas atcerei. Jurista Vards. 11.11.2014.
No. 44/45 (846/847).

28 There were 4 chapters in the Baltic Civil Law in total in the division 15.

2 Draft Law “Amendments to Insurance and reinsurance law” Amendments. Obtained 04.06.2018. from
http://titania.sacima.lv/[LIVS12/Sacimal.LIVS12.nsf/0/7ABE8C73C9E75284C22581FA002CF515?0penDocumen
t

30 Insurance and reinsurance law, Article 180, parts 3 and 6 norms are included in Article 59, parts 3 and 4 of the
Insurance Contract Law.

31 Insurance and reinsurance law, Article 182 norms are included in Article 5 of the Insurance Contract Law.




force. Therefore still two laws contain rules directly applicable at the conclusion of insurance
contract, which systemically is not the best solution.

One of the EU's long-term priorities is the creation of a single market. In the field of
insurance, the EU aims to provide all EU citizens with a maximum choice of insurance products
offered throughout the EU, while providing legal and financial safeguards, and to ensure the
freedom to provide insurance services in any Member State, both by establishing a
representative office and using the principle of freedom to provide services. 32> The rules for
insurance contracts in EU Member States remain different. **> Only a small part of the EU-wide
regulation applies to the regulation of the activity of the insurance contract. The substantive
provisions of insurance contracts are only harmonized in certain sectors and also on specific
issues. There is a significant set of harmonized rules for the civil insurance of motorized
vehicles. ** Unified rules are also in the insurance of legal expenses.*® PEICL is a model law
consisting of definitions and norms followed by comments with explanations and examples, as
well as references to norms of Member States and EU rules. *° PEICL principles do not contain
all norms required for complete regulation of insurance contractual relations, but only those
norms essential and specific for insurance contracts. >’ Although comments of PEICL have no
legal force of normative enactment, they serve for aim stated in the principle 1:104 of the PEICL
— to ensure “uniform application”. PEICL is not binding, but notions and ideas are used by the
European Court of Justice, 3® carrying analysis of Insurance Contract Law. * Insurance Contract
Law is one of two priority sectors, *° were EU wide codification is required to overcome

obstacles in the inner market. 4!

32 Obtained 31.05.2018. from http://www.eu.int/scadplus/leg/en/lvb/124021.htm: Insurance: Introduction

33 Council 22.06.1988. Second Directive 88/357/EEC. OJ L 172, 4.7.1988., 1./14.

34 Council 24.04.1972. Directive 72/166/EEC; Council 30.12.1983. Second Directive 84/5/EEC, OJ 1984 No. L
8/17; Council 14.05.1990. Third Directive 90/232/EEC, OJ 1990 No. L 129/33; European Parliament and Council
16.05.2000. Directive 2000/26/EC, OJ 2000 No. L 181/65.

35 Council 22.06.1987. Directive 87/344/EEC, OJ 1987 No. L 185/77.

36 More about contents and structure of norms see: Heiss, H. Towards a European Insurance Contract Law:
Restatement — Common Frame of Reference - Optional Instrument. Obtained 31.05.2018.
www.docstoc.com/docs/39373636/Heiss----Towards-a-European-Insurance-Contract-Law; see also Bataller, G. J.
Un marco comun de referencia para el contrato de seguro en la Unioén Europea. Revista espariola de seguros. 2008,
p. 681; see also: Heiss, H. The Common Frame of Reference (CFR) of European Insurance Contract Law.
23.08.2008. Obtained 31.01.2018. www.reference-global.com/doi/abs/10.1515/9783866538009.5.229 p. S95.

37 Brommelmeyer, C. Principles of European Insurance Contract Law. p. 1. Obtained 31.05.2018. www.reference-
global.com/doi/abs/10.1515/ERCL.2011.445

38 See Advocate General M. Poiares Maduro 21.11.2007. conclusions C-412/06 Annelore Hamilton v. Volksbank
Filder eG., 2008, 1-02383. p.

3 Heiss, H. The Common Frame of Reference (CFR) of European Insurance Contract Law. Published in
23.08.2008. Obtained 31.05.2018. www.reference-global.com/doi/abs/10.1515/9783866538009.5.229

40 Other field — consumer rights protection. COM (2004) 651 final. Clause 3.1.3.

41 Heiss, H. The Common Frame of Reference (CFR) of European Insurance Contract Law. Published in
23.08.2008. Obtained 31.05.2018. no www.reference-global.com/doi/abs/10.1515/9783866538009.5.229, p. S99.

10




Section 1.4 is dedicated for the concept of an insurance contract and the subject matter
of the contract. As regards the number of parties involved in the transaction, the insurance
contract is a bilateral transaction, i.e. a legal transaction involving a statement of the will of two
parties. The insurance contract shall be concluded by two persons, an insurer and a policyholder,
and each of the parties shall have rights and obligations. The insurance contract is a commitment
transaction (contrary to the action transaction), i.e. a legal transaction whereby one person
undertakes to perform a certain activity for the other person. The insurance contract is a causal
transaction. As stated in civil rights theory, any commitment arises for a purpose. This purpose
is causa for the transaction. *?

Section 1.5 analyses the subjects of the contract, their rights and obligations. Insurance
contract subjects are parties to the transaction who undertake the obligations laid down in the
insurance contract and may benefit from the rights laid down in the insurance contract.
However, in accordance with the content of the insurance contract and the regulatory enactments
in the field of insurance law, additional persons — insured and beneficiaries — have rights and
obligations, despite the fact that they are not parties to the insurance contract. The insurer is the
special subject of the insurance contract. In particular, an insurance contract may only be
concluded by a person who may provide insurance services. A policyholder shall be a natural
or legal person who concludes an insurance contract for his or her benefit. The rights and
obligations of the policyholder shall be divided into two groups, depending on the criterion
chosen: 1) rights and obligations depending on corresponding person — insurer ** or insured; **
2) rights and obligations depending on are they given to the policy holder and the insured, ** or
only to the policy holder. *°

Insured is a legal or natural person who has insured interest and in the benefit of who
insurance contract is concluded. Since insurance, depending on an insurance object, can be
divided into 3 categories: property insurance, insurance for civil liability and insurance of
persons, the insured may be grouped accordingly in these insurance forms. In the insurance of
property insured is a person indicated in the insurance contract who has suffered a loss in the
event of an insurance, and for which the insurance remuneration is paid. In the case of civil
liability insurance, the insured is a person indicated in the insurance contract or the person
determined under the insurance contract whose civil liability is insured. In the case of personal

insurance, the insured is a natural person indicated in the insurance contract or a natural person

42 Cakste, K. (2011). Civiltiesibas. Lekcijas. Raksti, Riga: Zvaigzne ABC, p. 134.
43 Ibid. Article 7, part 4. Article 24.

4 Ibid. Article 23, part two.

4 Ibid. Article 7, part four; Article 20.

46 Ibid. Article 10; Article 24.



to be determined in accordance with the insurance contract whose life, health or physical
condition is insured and to whom the insurance remuneration is paid. In the mandatory liability
insurance there are 2 special subjects of the insurance contract — the insurer and the person
whose civil liability is to be mandatory insured. In addition to the special subject — insurer, there
is a special subject, whose mandatory civil liability shall be insured. The rights and obligations
of the insured may be divided into 2 groups, depending on the criterion chosen: 1) rights and
obligations of the corresponding person — insurer, 4’ or beneficiary; * 2) rights and obligations
depending on are they also given to the policyholder and insured, * or only to the insured. >
The beneficiary is only possible in insurance of persons — in health, life and accident insurance,
or also in the insurance against damages. ! Beneficiary is not possible in the liability insurance.
Section 1.6 analyses the essential and natural components of the insurance contract. In
accordance with Article 1469 of the Civil Law, the components of a legal transaction are either
essential or natural or accidental. The Insurance Contract Law does not define the essential
components of the insurance contract. Pursuant to Article 1533 of the Civil Law, the contract is
definitively concluded if there is a complete agreement between the parties on the essential
elements of the transaction. The author of the doctoral thesis concludes that the elements
necessary for maintaining the nature of the insurance contract are the insurance object, the risk
to be insured, the insurable interest, the insurance premium and the insurance remuneration. The
other elements named in the Law are valued as the natural components of the insurance contract.
The 2" chapter. Insurance principles
The chapter has five subdivisions. Insurance Contract Law has special principles specific
for the insurance sector, and also general civil law principles applicable for the entire civil law
system as a whole. >
In section 2.1, the author examines the principle of legitimate insurable interest. There is
no consensus in legal literature on the content of the principle of insurable interest. >* The
insured must have a legitimate insurable interest in relation to an insured object. The absence of
such a link shall render the insurance contract either void, contested or simply unenforceable in

terms of reimbursement costs. >* The principle of legitimate insurable interest arose in the 18"
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century in Britain. The principle of legitimate insurable interest also means that the insurable
interest may not be illegal, namely that there is nothing illegal to be insured. When analysing
the principle of legitimate insurable interest, the time in which this interest should exist is
essential. In foreign case-law and doctrine, there are differing views on whether the period of

conclusion of the insurance contract is crucial >

or on the contrary, when the case of insurance
occurs, > or the third option, that the insured interest should exist both when the insurance
contract is concluded and then the insured risk occurs °’. Article 1, part 1, Clause 4 of the
Insurance Contract Law provides that the insured interest is “an interest of the insured to not
suffer losses in the event of insured risk”. The definition accents the moment of occurrence of
the insured risk, and that insured interest must be when insured risk happens. However
Article 16, part 1, of the Insurance Contract Law provides that: ,, If, at the time of entry into
force of insurance, the insured interest does not exist, the insurance contract shall not be valid
from the time of its conclusion”. Therefore, the existence of an insured interest in Latvia is
demanded in two moments: 1) at the time when the insured risk occurs; 2), at the time of entry
into force of the insurance. It is not expresis verbis stated in the Insurance Contract Law whether
the insured interest shall be subjective or objective. However the case-law of Latvia follows
cognition that for the termination of the insurance contract it is not sufficient with the loss of
subjective interest, but there is a need for a loss of objective interest. In the case of insurance of
property objective interest is a right to the particular property. In the case of civil liability
insurance objective interest is a possibility to undertake particular civil liability. In the insurance
of persons objective interest is being of a natural person. Therefore subjective interest of the
insured or attitude towards possibility to suffer damages currently in practice is not a recognized
ground to terminate insurance contract. Termination of objective insured interest is connected
with such legal fact, existence of which can be objectively checked and proved.

In the accident insurance there is no interest of the insured not to suffer damages, because
the fact of physical trauma does not cause damages, only pain, discomfort and moral sufferings.
In the insurance of accidents there is no interest of the insured not to suffer damages, but instead
an interest to gain monetary resources in a form of insured indemnity when accident occurs.
Moreover if the accident insurance policy provides payment of insurance indemnity in the case
of death of insured, then at the moment of death the insured does not have interest not to suffer
damages, because the insured has died. A deceased can’t have any interest. Neither

beneficiaries, nor heirs can have interest not to suffer damages, because they don’t suffer direct

3 Dalby v India and London Life Assurance Co (1854) 1 C.B. 365.
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damages for death as such. Instead the insured has an interest to secure that in the case of death
because of insured event a financial remuneration is received by beneficiaries or heirs.

In the case of accumulating life insurance, there is no “interest to suffer losses” for the
insured. Instead, the insured has an interest in accumulating financial resources and at the same
time ensuring that, in the event of the insured’s death, the beneficiaries or heirs indicated in the
insurance contract would benefit from insurance indemnity. There is no insured risk in the life
insurance, and the accumulating life insurance serves for financial accumulation reasons. *® The
accumulating life insurance is considered to be the insurance, although theoretical features are
different. In the accumulating life insurance the insured risk is absolute, because the death is
inevitable for all humans. The unknown element is a time of death. Considering differences
between risk and accumulating life insurance, also a definition of insured interest shall be fixed
exactly to this type of insurance. >

Section 2.2 analyses the principle of risk or so called unpredictability of the occurrence of
the insured event. Neutralisation of consequences caused by accidents is at the basis of
insurance, %° and this unpredictability may not be foreseen in advance. An insurance contract
shall be concluded for insurance of risk, about which there is uncertainty — will it come true or
not, and when. The risk principle also means that it is possible to insure events, which the
insured could not affect with his or her knowledge. Conversely, if the insured, acting reasonably,
could affect the event, then there could be no risk of an insurance event.

Section 2.3 is devoted to the principle of compensation, also describing the principle of
subrogation in this subchapter. The principle of compensation ¢! and the principle of subrogation
is generally recognised in insurance rights. The principle of compensation means that, when an
insurance event occurs, the insurer pays the amount of money corresponding to the value of loss
or gives any other appropriate benefit. ® The compensation principle is the only principle
explicitly named in the Latvian Insurance Contract Law, using the word “principle”. In
accordance with this principle, the policyholder must not profit from the insured event. ®* The

insurance remuneration must cover the actual loss of the insured, but with the remuneration the
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insured may not profit. * The principle of subrogation means that the insured’s right is
transferred to an insurer after the latter has paid insurance indemnity.

Until 1 June 2018, when previous law “On Insurance Contract” was in force, it only
regulated the right of recourse, understanding by that insurer's right to take over the rights of the
insured against a person liable for damages in all forms of insurance, except in the case of
personal insurance. % However even in personal insurance the rights of recourse were allowed
if only insurance contract explicitly referred to compensation principle applicable by the
parties. ® Therefore insurers, writing in the terms of personal insurance that compensation
principle is applicable, gained rights to recover from person liable for losses amounts of money
paid as insurance indemnity. %7 Until 1 June 2018, the concept of subrogation was not used in
the Law “On Insurance Agreement”, and any reimbursement of paid insurance indemnity was
based only on the rights of recourse. On 1 June 2018, coming into effect of the Insurance
Contract Law, the concept of recourse is completely changed and in fact renamed as subrogation
rights. %® In the current law both — recourse rights and subrogation rights — are regulated, and
their content is completely different from the previous regulation. Therefore, after 1 June 2018,
caution is needed when previous case-law is applied regarding matter of recourses, since the
content of this concept has changed substantially after this date.

Section 2.4 explores the principle of full disclosure of information, so called uberrimae
fidei principle for the utmost good faith. The obligation to provide information stems from the
principle of good faith, known at the time of ancient Rome, several centuries before the
insurance contract arose. ® The principle of full disclosure covers both the period before the
conclusion of the insurance contract and the time during insurance contract. Prior to the
conclusion of an insurance contract, the policyholder shall provide complete information to
enable the insurer to decide whether to enter into an insurance contract and to establish an

insurance premium for the conclusion of such a transaction. In turn, during validity of the
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insurance contract, the policyholder and in certain cases also the insured have an obligation to
report substantial changes in the insured risk, as well as about occurrence of an insured event.
The obligation to provide information in insurance rights stems from the fact that asymmetrical
information is available to the parties of the insurance contract, namely one of whom knows
more than other. 7 It is important to determine, whether information to be disclosed is
“required” and essential, taking into account the term “required” used in Article 7, part 1 of the
Insurance Contract Law. Necessity can be measured in degrees, starting from the most required,
up to the least required and even non-required information. One may not follow just unilateral
opinion of the parties about necessity of information, because insurer and the insured are
subjective extremes with different and categorical understanding about the essential elements.
Section 2.5 analyses the principle of direct causation. The concept of “direct cause”
defined in the insurance literature means the active cause causing the chain of events and leads
to a result, and without interference with any other force (from a new and independent source).
The insured can receive only insurance indemnity for damages directly caused by the insured
risk stated in the insurance contract. ’! Therefore, one of the mandatory preconditions for the
payment of insurance indemnity is the existence of a causal link between the actual risk of
insured and the damage suffered by the insured.
The 3™ chapter. Types of insurance
The contents of the chapter are set out in 3 sections. In section 3.1, the types of insurance
have been studied, taking into account the criterion of the insurance object which is at the basis
of structural system of the Insurance Contract Law. Namely, articles and divisions are
systemically formed based on an insurance object. In the property insurance the insured objects
are material values or interests.”? The liability of a natural and legal person for damages or
damage caused to a third party as a contractual and tort law relationship may be protected by
civil liability insurance. Civil liability insurance is possible both in a voluntary and compulsory
manner, provided that it is determined as an obligation in law. 7 In civil liability insurance, the
insured object is civil liability of the person. ’* An insured in the civil liability insurance is a

person indicated in the insurance contract or a person identified in the insurance agreement
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whose civil liability is insured. 7 Civil liability is the only type of liability that can be insured.
Neither administrative, criminal nor disciplinary liability can be insured because the purpose of
all three types of liability is to punish the perpetrator directly and personally, thereby expressing
a response to action prohibited by law. Both criminal and disciplinary sanctions and
administrative punishment have a personal character, and its application gives the person certain
restrictions on rights and freedoms. 7° In the insurance of persons the insured object is life, health
or physical condition of the person. ”’ The insured in the insurance of persons is a natural person
indicated in the insurance contract whose life, health or physical condition is insured according
to the insurance contract. ’®

Section 3.2 analyses the types of insurance, taking into account the voluntariness
criterion. All forms of insurance can be divided into voluntary and compulsory insurance forms,
depending on whether the law provides for a statutory obligation to insure civil liability. In
accordance with the Insurance and reinsurance, Article 6, part 1 “insurance is voluntary except
in cases when the law provides otherwise”. Historically in 1996 in Latvia there was one
mandatory type of civil liability insurance for the owners of motor vehicles. Currently in Latvia
there are around 16 types of mandatory civil liability insurance.

Section 3.3 is devoted to the types of insurance taking into account the risk criterion.
All types of insurance can be divided into two groups, depending on whether the insured facility
belongs to a risk insurance or life insurance category. In professional language, risk insurance
is also called non-life insurance, ’° thus putting accent on a contrary nature to life insurance.
Life insurance does not meet the definition of non-life or risk insurance. Although the base life
insurance service is based on a risk, guaranteeing the cost of insurance claims in the event of an
insured death, but life insurance may have several other non-risk-related types, including life
insurance or life-related life insurance. 3

The 4" chapter. Conclusion and termination of the insurance contract

This chapter has three sub-chapters in which the insurance application, the conclusion
and entry into force of the insurance contract, as well as the termination of the insurance
contract, are examined sequentially. Unlike other civil contracts, where the information

provided before the contract is irrelevant, the insurance application is also important in
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insurance. The insurance application is a document containing the information provided by the
policyholder for the insured object in the conclusion of an insurance contract. 8! According to
Article 6, part one of the Insurance Contract Law the insurer “has rights” but no obligation to
demand insurance application. Only the policyholder is responsible for the data referred to in
the application. ® If the information provided to the insurer does not comply with the truth, the
insurer may refuse to pay the insurance indemnity. 33 Submission of an insurance application to
an insurer does not impose an obligation on the insurer to conclude an insurance contract.

Insurance Contract Law determines 3 mutually excluding cases when insurance
agreement comes into effect: 1) when the insurer and policyholder agreed on the terms of the
insurance contract; ** 2) when the policyholder, expressing its consent to the conclusion of the
contract, pays an insurance premium in the form, term and amount specified in the insurer's
offer; ° 3) when the policyholder expresses its consent to the conclusion of an insurance
contract in the form prescribed by another insurer. 8 Where contracting parties have agreed that
the insurance premium or part thereof may be paid after the start of the insurance period, then
agreement as consensual agreement comes into force at the time the parties have agreed on,
even without payment of the premium. The consensual agreement is concluded at the time the
parties have reached the agreement, but the real agreement needs transfer of the property 7 or
fulfilment of action — payment of insurance premium. In the pre-war Latvia the insurance
agreement was a real agreement, where insurance agreement came into effect with payment of
insurance premium or prolongation of payment term. ¥ Now the approach is more flexible and
insurance contract in Latvia can be both — real agreement and consensual agreement, %
depending on agreement of the parties.

In addition to 8 general types of termination of obligations stated in the Civil Law, *°
Insurance Contract Law provides for special cases when insurance agreement is or can be

terminated before the term if the agreement. One of these early termination cases are objectively
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identifiable, others are subjective because depend on the unilateral discretion of the insurer or
policyholder. Upon termination of an insurance contract, the issue of the reimbursement of the
insurance premium received by the insurer to the policyholder shall be decided. Since the
insurance premium is a fee for insurance, the termination of an insurance contract may constitute
a basis for the full or partial repayment of the insurance premium.

The 5 chapter. Civil law sanctions in the insurance law relations

The chapter has two subdivisions. Subdivision 5.1 examines penalties against the
insurer, with particular attention to the recovery of legal interest per cent from the insurer and
recovery of losses caused by the insurer. Subdivition 5.2 analyses penalties against the
policyholder and the insured. Although the Civil Law does not use a legal term of sanctions, the
Insurance Contract Law in Article 52, part 3 refers to this term, stating that “in the case of
insurance of civil liability the insurance indemnity does not cover penalty sanctions or other
sanctions imposed on insured”. The term “sanctions” in Latvian normative regulation for
insurance was introduced on June 1, 2018 when Insurance Contract Law come into effect. The
term “sanction” does not only mean criminal or administrative liability sanctions in the public
administration. Also in contractual law civil sanctions exist, which the contractors apply or may
demand to apply mutually in their relations. Civil sanctions cause to civil relations parties
negative consequences, and a chance to apply these sanctions functions as motivation to fulfil
obligations in a correct and due manner. In the insurance contractual relations the following
civil sanctions are possible: demand for legal interest percent for delayed payment of insurance
indemnity, termination of insurance contract before its term, reduction of insurance indemnity,
compensation of caused damages. In the case law the term of sanctions are frequently used by
that meaning negative consequences in civil law sense — both in a way prescribed in the
agreement and in law. °!

The recovery of legal interest per cent from the insurer is one of the methods how legally
and financially motivate the insurer to pay insurance indemnity in a timely manner. A sanction

to pay legal interest per cent acts as an incentive for a faster settlement of debt. °* The current
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situation in Latvian case-law where insurers are not obliged to pay any civil sanctions, legal
interest per cent included, is beneficial for insurers. Therefore the Insurance Contract Law shall
be amended, stating that an object from which legal interest per cent can be calculated is amount
of insurance indemnity which the insurer could possibly determine at the moment when it
obtained necessary information for adoption of such decision. And the moment at which the
legal interest per cent can start to be calculated is a moment when the insurer had at its disposal
sufficient amount of information giving it a chance to adopt decisions about payment of
insurance indemnity.

When the insured risk occurs, the insured or the person who is entitled to an insurance
indemnity, may suffer losses due to 2 reasons: 1) due to losses directly caused by insured risk —
theft, floods, medical expenses, etc.; 2) due to losses caused by the insurer for not paying in a
timely manner all or partial insurance indemnity. When the insured or person entitled to
insurance indemnity receives insurance indemnity, only the first type of losses can be liquidated
cause by the insured risk. However the second type of losses are not recognized so far by Latvian
case-law and such losses are not compensated. However actually there are cases when due to
negative decision or slow work of the insurer the insured suffers additional losses.

The Insurance Contract Law provides for 3 possible sanctions against the policy holder,
insured or beneficiary: 1) termination of the insurance agreement before its term; °* 2) partial
payment of insurance indemnity at the moment of insured event; ** 3) non-return of insurance
premium in the case the agreement is terminated. °° It is allowed to apply each sanction only in
cases provided in the Insurance Contract Law. Before application of sanctions facts and legal
grounds of the case shall be evaluated, in conformity with which a mechanism of sanctions can
be started.

The 6" chapter. Payment of insurance indemnity

The chapter is structured in four subdivisions. Subdivision 6.1 deals with the term of
adoption of decision of the insurer for payment of insurance indemnity. The insurance indemnity
is defined in the Insurance Contract Law as “amount of money payable for insured event or
services to be provided under the insurance contract”. °® The insurer, replying to the request of
the insured to pay insurance indemnity, may adopt 3 types of decisions: 1) to pay insurance
indemnity in full or partial amount; 2) not to pay insurance indemnity; 3) to request additional

evidence from the insured or the policy holder, so the insurer could adopt a decision. Such
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variety of decisions can be also named as a decision of the insurer in a positive, negative or
postponing meaning. The Insurance Contract Law states a term for adoption of the decision of
the insurer only when the insured or the policy holder is a natural person. *’ In other cases there
is no legal regulation for terms of adoption of the decision, but the term shall be stated in the
insurance agreement.

Section 6.2 examines the obligations of the policyholder and the insured for to receive
insurance indemnity. One of the most extensive obligations to be observed by the policyholder
and the insured is the submission of information to the insurer. Obligation to submit information
is actual in three moments of time: 1) before conclusion of the insurance agreement; *° 2) during
validity of the insurance agreement; '%° 3) after event causally linked to the insured risk. '°!
Whatever details the policyholder and the insured would provide to the insurer in connection
with the insured object, it is always possible to identify any additional facts which have not been
reported to the insurer and interpret this as critical, thus obtaining a basis for the refusal to pay
the insurance indemnity. The solution to this would be in each particular case answering the
questions: “Is the non-disclosed fact so essential, directly related with the insured object and
insured risk, that non-disclosure of it has significantly affected fulfilment of obligations of the
insurer and occurrence of insured risk?”

Section 6.3 analyses refusal of the insurer to pay insurance indemnity because of the
policy holder’s or insured’s wrongful intent or gross negligence. In the Civil law the term ,,gross
negligence” partially conform the term of Criminal law “criminal negligence”. '° A substance
of the negligence characterized in Article 1645 of the Civil Law cover objective and subjective
factors, and contain only general guidelines according to which it shall be decided is the
negligence gross or minor. At the moment of evaluation of gross negligence or wrongful intent
when deciding about payment of insurance indemnity, one shall evaluate subjective and
objective grounds in connection with behaviour of person and attitude towards the event.

Section 6.4 examines the insurer's decision regarding payment of the insurance
indemnity in the absence of the insured risk or insurance case. Article 31, part 1 of the Insurance
Contract Law provides that the insured event is a mandatory precondition for payment of

insurance indemnity. Finding the insured event is a complete and sufficient ground to pay
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insurance indemnity and the insurer in this case has no rights to reject payment of insurance
indemnity. The statutory definition provides for the following mandatory preconditions, which
must be established for the event of an event could be qualified as the insured event: 1) an
insured risk has occurred; 2) there is causal link between the insured risk and the event; 3) the
insurance agreement provides for payment of insurance indemnity in the particular case.

The 7t chapter. Exceptions in the insurance contracts

In the chapter, the author analyses the types of exceptions provided for in the insurance
rules, as well as their substantive balance with the risks insured. The parties have the right to
agree as what to insure, and what exceptions to make. Some exceptions to the insurance
agreement are provided in Article 18, part 1 of the Insurance Contract Law with 8 absolute and
2 relative exceptions. Article 18, part 1 of the Insurance Contract Law allows to provide “other
similar” exceptions, however this notion is useless, because according to Article 18, part 2 of
the Insurance contract agreement it is allowed to include any exceptions in the insurance
agreement regardless of their similarity or difference with the law.

The 8™ chapter. Resolution of disputes in the insurance law

The last chapter of the work consists of three sub-chapters in which the author
investigates sequentially the role of the courts, arbitration, constitutional court, Latvian Insurers
Association Ombudsman and mediation in insurance law. The advocate A. Bitans
characterizing insurance as the most popular type of compensation of losses and damage, and
underlining advantages of the insurance in comparison with other systems of compensation in
the civil law system, explains that the insured can receive from the insurer “compensation faster,
and therefore there will be no need to apply to the court”. ' However, insurers also have
potential disputes with policyholders, insureds and beneficiaries. !°* Disagreements arising from
the contractual relationship in insurance can be resolved by all dispute resolution methods and
in all dispute resolution institutions, though respecting limitations of legal authorities,
jurisdiction and competence specific in each case. In dealing with insurance disputes, the
insured in Latvia may refer to the principle of contra proferentem, in accordance with which
doubts regarding the meaning of the contract are interpreted against interests of the one who
drafted the contract — the insurer. % This principle applies where, from the circumstances of

the conclusion of the contract, it appears that the liability for non-compliance with the
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105 Alfejeva, J. (2017). Apdrosindsanas tiesibas. Riga: Biznesa augstskola Turiba, p. 39.




contractual provisions is not clearly formulated, can be understood differently '°° or the insurer
has not explained important calculation principles characteristic for the particular contract. '%7
In certain cases, the insurance law dispute can be dealt with by the LAA Ombudsman.
The LAA Ombudsman is not an arbitration, it is not included in the arbitration register, and does
not apply the law on arbitrations. It is an alternative consumer-rights dispute resolution authority
to courts and arbitration. The Ombudsman has several advantages as an insurance dispute
resolution institution, compared with the courts and tribunals. The Ombudsman is an alternative
dispute resolution institution for courts but is not restrictive in terms of appeal. The cost of
examining the dispute is significantly lower than in court. The dispute is heard faster at the
Ombudsman than in a national court. Disputes are being dealt with at a closed hearing and they
are confidential, and the Ombudsman's rulings are not published. However, it should be noted
that the Ombudsman's direct organisational and financial connection with insurance companies
creates an impossibility for the Ombudsman to operate independently and neutrally. As the
Ombudsman review disputes where one of the parties to the dispute is always a member of the
LAA (an insurance company), it is not possible for the Ombudsman to take a decision as an
independent dispute resolution institution. Neutrality and disinterest are basic criteria which
must be matched by a person or an institution that reviews disputes or participates in dealing

with them.

Thesis submitted for defence, conclusions and proposals

1. Definition of insured interest in the Latvian Insurance Contract Law

Conclusion: The term “insured interest” in Article 1, part 1, Clause 4 of the Insurance
Contract Law is not precise. Currently the law provides that “insured interest is an interest of
the insured not to suffer losses when the insured risk occurs”. Firstly, the definition is not
accurate regarding accumulative life insurance, because in this type of insurance there is no risk,
but only a chance to accumulate monetary resources. Moreover in the case of death of the
insured the interest not to suffer losses is not possible, because deceased does not have any
interests. Secondly, this definition is not correct regarding accident insurance where one of the
risks insured is death. The insured can’t have an interest not to suffer losses at the moment of
his or her own death. Thirdly, the definition is not accurate regarding accident insurance in a
sense that at the moment of accident there are no losses, but instead the pain, inconveniences,

moral sufferings. The insured has an interest to gain monetary assets for this case.

106 The Republic of Latvia Supreme Court Civil law department judgment as of 05.03.2014. No. SKC-44/2014.
197 The Republic of Latvia Supreme Court Civil law department judgment as of 08.10.2014. No. SKC-33/2014.
Clause 8.7.



Proposal: So the definition of insured even would be accurate in the Insurance Contract
Law regarding accumulative life insurance, accident insurance and other types of insurance, the
author of the doctoral thesis proposes to express Article 1, part 1, Clause 4 of the Insurance
Contract Law in the following wording:
,,4) insured interest —
4.1) in accumulative life insurance — an interest of the insured to accumulate monetary
resources, so the insured or in cases provided in the insurance contract — the beneficiary — could
receive these resources at the moment when insured risk occurs;
4.2) in the accident insurance — an interest of the insured to gain for the insured or in cases
provided in the insurance contract — the beneficiary — monetary resources at the moment when
insured risk occurs;
4.3) in other types of insurance — an interest of the insured not to suffer losses when insured risk

occurs”.

2. Civil law sanction — legal interest per cent — for the insurer

Conclusion: There are no civil sanctions provided in Latvian laws or case-law against
insurer for late payment or ungrounded non-payment of insurance indemnity. In these
circumstances there is a high risk in Latvia that the insurer groundlessly adopts a decision about
refusal to pay insurance indemnity or partial payment of insurance indemnity.

Proposal: To amend the Insurance Contract Law and to provide that the insurer is obliged
to pay legal interest per cent in benefit of the insured in the case when the insurer groundlessly
has refused to pay insurance indemnity or delayed its payment. An object on which legal interest
per cent can be imposed is amount of insurance indemnity, which the insurer could determine
at the moment when it obtained all necessary information for adoption of such decision. And
the moment from which such legal interest per cent can be calculated is a moment when the
insurer had acquired sufficient amount of information giving a chance to adopt a decision about
payment of insurance indemnity. Therefore the Insurance Contract Law shall be amended by
adding to it Article 33.! in the following wording:

“Article 33.!. Liability of the insurer for adoption of ungrounded decision

”The insurer shall pay to the recipient of the insurance indemnity legal interest per cent in
cases when the insurer considering information at its disposal could have been adopted a
decision about payment of insurance indemnity, but has not done so. Legal interest per cent

shall be paid from unpaid insurance indemnity from the moment the insurer had acquired



information, based on which it could adopt a decision about payment of insurance indemnity,

until the moment the insurance indemnity is paid.”

3. Consequences for conclusion of insurance contract without insured interest

Conclusion: Article 16, part 2 of the Insurance Contract Law provides that if the insurance
agreement is concluded without legal interest with a wrongful intent of gross negligence of the
policy holder, the insurer does not pay back “paid insurance premium”. It is possible to
conclude:

7.1. Retention of all paid insurance premium is excessively harsh sanction against the
policyholder, as it does not take into account the fact that if the insurance agreement is not
in force, the insurer has not either provided insurance services;

7.2. In more unfavourable situation are those policyholders, who have fully paid insurance
premium, in comparison to those who have paid partial instalments;

7.3. It is burdensome to prove elements required in the 2" part to the rule — ,,wrongful intent”
or ,,gross negligence” of the policyholder. Instead this situation can be easier and more
efficiently resolved by simple proving of absence of the insured interest, in a result of which
the insurance contract in not valid from the moment of its conclusion.

Proposal: To express Article 16, part 2 of the Insurance Contract Law in the following
wording:

“(2) If the insurance contract is concluded without insured interest, the insurer pays back
insurance premium received from the policyholder.”

To exclude the 3™ part of the Article 16, because due to lack of insured interest the insurer
has not undertaken any risk, and therefore there are no legal grounds to retain remuneration for

non-existent service.

4. The notion of the insured event in Article 16, part 5 of the Insurance Contract
Law

Conclusion: The notion of “insured event” is not accurately applied in the 5" part of the
Article 16 of the Insurance Contract Law. According to the Article 1, part 1, Clause 6 of the
Insurance Contract Law the insured event is only such “event causally related to the insured
risk, for the occurrence of which payment of insurance indemnity is provided according to the
insurance contract, or in the end of insurance term for accumulative life insurance, if the event
related to the insured risk has not occurred during insurance period.” To qualify any event as

the insured event, two preconditions shall be observed. First, the event shall be causally linked



with the insured risk. The second, the insurance agreement shall foresee payment of insurance
indemnity for such event. The event mentioned in the 5" part of the Article 16 can’t be qualified
as the insured event, because the second precondition is not fulfilled. Namely, for occurrence of
such event insurance indemnity is not payable because the insured does not have insured
interest.

Proposal: Article 16, part 5 of the Insurance Contract Law shall be expressed in the
following wording:

,»(5) If at the moment of occurrence of the insured risk the insured interest does not exist,
the insurer pays back to the policyholder part of insurance premium, which is calculated in

accordance with Article 35, part 5 of this law.”

5. Criteria to check significance of the non-disclosed information

Conclusion: Regardless of the fact how detailed information is provided by the policy
holder and the insured to the insurer about insured object during validity term of the insurance
agreement, there is always a possibility to find out additional facts and circumstances about
which information is not provided and, accordingly, to interpret them as crucially important,
thus obtaining legal grounds to terminate the insurance agreement or refuse payment of
insurance indemnity.

Proposal: To use in the case-law criteria in a form of question: Is the non-disclosed fact
so essential, directly related with the insured object and insured risk, that non-disclosure of it

has significantly affected fulfilment of obligations of the insurer and occurrence of insured risk?

6. Amount of information demanded by the insurer

Conclusion: Article 7, part 1 of the Insurance Contract Law provides an obligation to submit
to the insurer “demanded information about condition and circumstances of the insured object,
which are necessary for the insurer to evaluate probability of occurrence of the insured risk and
amount of possible losses, included information regarding status of health of the insured, and
which is necessary to conclude insurance contract.” Provided information shall therefore
correspond two criteria. Firstly, the information shall be demanded by the insurer. Secondly, the
information is necessary for conclusion of the insurance agreement. Article 7, part 1 of the
Insurance Contract Law can be interpreted in two ways:
The 1* option of interpretation: All information demanded by the insurer shall be submitted
about circumstances, which is necessary for the insurer to evaluate probability of occurrence of

insured risk, and moreover the insurer may demand only information which is important for



conclusion of the insurance contract. In the case of this interpretation the policy holder and the
insured are obliged to submit to the insurer only demanded information, but not information
which is not requested.

The 2" option of interpretation: The policy holder and the insured shall submit both:
A) information requested by the insurer about circumstances required for the insurer to estimate
probability of occurrence of the insured risk, B) and in addition information required for
conclusion of the agreement. The policy holder shall at its own initiative find out what additional
information the insurer might need, which would be especially required to conclude the
insurance contract.

It would be proportionally to provide in the law that the policy holder shall submit only
information explicitly demanded by the insurer.

Proposal: Article 7, part 1 of the Insurance Contract Law shall be expressed in the
following wording:

,»(1) At the moment of conclusion of the insurance contract the policy holder and the
insured are obliged to submit information demanded by the insurer, included information
regarding status of health of the insured, and which is necessary to conclude insurance contract.
The insurer may demand information about circumstances to evaluate probability of occurrence
of the insured risk and amount of possible loss. The insurer also uses publicly available or legally
available information on the condition and circumstances of the insurance object to assess the

probability of occurrence of the risk and the amount of potential losses.”

7. Reduction of insurance indemnity because of wrongful intent or gross negligence
of the insured

Conclusion: Article 29 of the Insurance Contract Law provides rights, but not obligation
of the insurer to deny payment of insurance indemnity in the case if the insured by wrongful
intent or by gross negligence has not fulfilled any of obligations state in Article 27 of the law.
However in the case when the insured has not fulfilled any of obligations state in Article 27 of
the law due to minor negligence, the insurer has rights but no obligation to reduce payment of
insurance indemnity, but for no more that 50%. Neither the law, nor the case-law provides for
criteria according to which the insurer, finding out about wrongful intent, gross negligence or
minor negligence, can adopt a decision about denial or approval to pay insurance indemnity.
The decisive part of the decision completely depends on opinion of the insurer and, knowing
commercial interest of the insurer, in these circumstances the insurer has interest to adopt a

decision about refusal to pay insurance indemnity. According to Article 29 of the Insurance



Contract Law situations are possible when the insured, acting by wrongful intent, gross
negligence or minor negligence, still receives full insurance indemnity. Therefore it would be
more just to precise Article 29, part 1 of the Insurance Contract Law to differ it from the part 2
of the same article, so in the cases where gross negligence or wrongful intent is present the
reduction of insurance indemnity would be larger than in the cases of minor negligence.

Proposal: To express Article 29, part 1 of the Insurance Contract Law in the following
wording:

,»(1) The insurer reduces insurance indemnity by 50 — 100 per cent, if the policy holder,
the insured or the beneficiary with wrongful intent or gross negligence has not fulfilled any
obligation provided in Article 27 of this law. In this case the insurer has rights to terminate
unilaterally the insurance contract from the moment the insured risk had occurred, and retain

insurance indemnity”.

8. Amount of information the insured receives from the policy holder

Conclusion: The insured can fulfil its obligations towards the insurer only when the
insured knows about insurance, the insurer and the insurance terms. Accordingly, an obligation
shall be imposed on the policy holder to notify to the insured about insurance.

Proposal: To express Article 23, part 2 of the Insurance Contract Law in the following
wording:

,»(2) The policy holder shall inform the insured about the fact of insurance, providing
information about the insurer, type of insurance, insured sum, time of the insurance and
insurance terms. The insured shall inform the beneficiary about the insurance agreement and

insurance terms regarding the beneficiary.”

9. Rights of the insured to receive from the policy holder information about
insurance contract

Conclusion: Article 23, part 3 of the Insurance Contract Law does not provide what
amount and content of information about insurance contract may be given to the insured. There
are no grounds to submit to the insured information about those aspects of the insurance
agreement which are not directly related to the insured.

Proposal: To express Article 23, part 3 of the Insurance Contract Law in the following
wording:

»(3) The insured has rights to receive from the policy holder information about such

aspects of insurance agreement which directly relates to the insured, and the policy holder has



no rights to refuse provision of such information. The beneficiary has rights to receive from the
insured information about the insurance agreement, and the insured has no rights to refuse

provision of such information.”

10. Structural and substantial organization of the Insurance and Reinsurance Law
in relation to the Insurance Contract Law

Conclusion: The chapter XXIIof the Insurance and Reinsurance Law named
“Information to be provided before conclusion of the insurance contract” does not structurally
and substantially fit in this law, because relates to conclusion of the insurance agreement, which
is regulated in the Insurance Contract Law.

Proposal: To exclude from the Insurance and Reinsurance Law chapter XXII,

transmitting it to the Insurance Contract Law.

11. Introduction of special principles of the insurance law into the Insurance
Contract Law

Conclusion: It is possible to find in Latvian law principles of law, which are directly and
indirectly positivized. Directly positivized legal principles are those, which are not only
mentioned in law, but also defined in law. In its turn indirectly positivized legal principles are
those, which can be partially concluded from headlines of chapters or articles of laws, but which
are not directly defined in law. From all insurance law principles Latvian law mentions just one
principle, namely, the compensation principle, which is regulated in the Insurance Contract L
and in the Compulsory Civil Liability Insurance of Owners of Motor Vehicles Law.
Determination of principles in normative enactments is one of preconditions to maintain legal
order in the country. However there is difference between, for instance, civil procedural law
principles, which are widely explained and discussed in doctrine of Latvian law and case-law,
and insurance law principles, which so far have not been sufficiently widely explored in legal
science. In these circumstances there is a high risk that courts might consider in their rulings
that there are no other insurance law principles in Latvia, but only the compensation principle.
Due to significant impact of the doctrine of positivism the author of the doctoral thesis proposes
to amend the Insurance Contract Law with a separate article naming insurance law principles,
however refraining from defining them. Contents of special principles of insurance law is not
frozen, and continue developing. Therefore naming of principles in the law would create stable
ground for legal recognition of the principle. And non-definition of principles would maintain

possibilities to fulfil the principle with content corresponding to the particular case. Such



solution would allow to determine more precisely what special law principles are applicable in
the Insurance Contract Law.
Proposal: To express heading of Article 3 of the Insurance Contract Law in the following
wording: “Law and principles applicable to insurance contract”.
To add part 4 to Article 3 of the Insurance Contract Law in the following wording:
“(4) The following principles are applicable to the insurance law:
1) Principle of legal insurable interest;
2) Principle of unpredictability of insured event (risk);
3) Principle of compensation;
4) Principle of uberrimae fidei (utmost good faith);
5) Principle of causa proxima (nearest cause);

6) Principle of subrogation.”
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01.06.2018. from https://www.balta.lv/uploads/noteikumi/veselibas-

apdrosinasana/Veselibas-apdrosinasanas-noteikumi-4201-01-LAT.pdf

AAS “Balta” Accident insurance terms No. 4305.01. Obtained on 01.06.2018. from

https://www.balta.lv/uploads/nelaimes-gadijumu-apdrosinasanas-noteikumi-4301.05.pdf

“Baltijas Apdrosinasanas Nams”, Motor vehicles insurance terms No. 71.05. Obtained on
31.05.2018. from

https://www.ban.lv/files/noteikumi/KASKO noteikumi_ar%20pielikumu.pdf

AAS ,,ERGO Latvija” Motor vehicles insurance terms No. KA 01-2014. Obtained on

31.05.2018. from https://www.ergo.lv/lv/privatpersonam/kasko
“ERGO” Health insurance terms No. VA 01-2014. Obtained on 01.06.2018. from

https://www.ergo.lv/lv/uznemumiem/veselibas-apdrosinasana ;

“ERGO” Accident insurance terms No. NGD 01-2013. Obtained on 01.06.2018. from

https://www.ergo.lv/lv/privatpersonam/nelaimes-gadijumu-apdrosinasana

AAS ,,Seesam” Motor vehicles insurance terms No. KASKO 10/1. Obtained on
31.05.2018. from
https://www.seesam.lv/uploads/files/kasko/Seesam_noteikumi KASKO 10-1 HELP24-
11_AIZV11 _VPNGAI11_LV_PRN.pdf

“Seesam” Health insurance terms No. VA 13/1. Obtained on 01.06.2018. from
https://www.seesam.lv/doc/Seesam_VAI13 1 LV_PRN.pdf’;
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10. “Seesam” Accident insurance terms No. NGA14. Obtained on 01.06.2018. from
https://www.seesam.lv/doc/Noteikumi NGA14 LV%20(sp%C4%93k%C4%81%20polis
%C4%93m%20kuras%20izdotas%201%C4%ABdz%2001062016).pdf

11. Swedbank P&C Insurance AS Motor vehicles insurance terms No. KASKO 0518.
Obtained on 31.05.2018. from

https://www.swedbank.lv/static/pdf/private/insurance/car/CarlnsuranceTerms_KASKO 0

518 LAT.pdf

Riga, April 22, 2019

Dana Rone
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