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INTRODUCTION

Krize ir piemérotakais laiks, kad meklét iespéjas un inovativus risindjumus. Singaptra ir spéjusi
istenot strauju ekonomisko izaugsmi, un ari Latvijai ir visas iespéjas, neraugoties uz situaciju, kas
negaidot piemekl€jusi visu pasauli. TieSi pretéji - situacija mudina biit radoSakiem, pienemt atrakus
un produktivakus lémumus, jo Sobrid nedrikst vilcinaties. Esam parliecinati, ka viena no valsts
ekonomikas izaugsmes atslegam ir vieda imigracija, par ko tika diskutéets konferences ietvaros.

Pasaules un Latvijas tautsaimniecibas izaugsmi $obrid kavé pandémija. Sis norises apgriitina investiciju
léemumu pienemsSanu un jebkuru resursu apriti tautsaimnieciba. Vienlaikus tautsaimniecibas izaugsme
ir viena no Latvijas Nacionala attistibas plana prioritatém. Ikvienas valsts tautsaimniecibas attistiba
ir cikliska, pasaules vésturé nav fikséts vienmérigas un nepartrauktas attistibas fakts, tapéc
konferences merkis ir atrast instrumentus, ar kuru palidzibu var sekmét tautsaimniecibas attistibu
ilgtermina un veicinat ilgtspéjigu ekonomikas izaugsmi ar pieaugoSu valsts konkurétspéju
starptautiskajos tirgos. Ja Singapurai, kas tiek dévéta par “Azijas tigeri”, 30 gadu laika ir izdevies
attistities no tresas pasaules valsts par valsti ar vienu no vado$ajam ekonomikam ar 323,9 miljardu
dolaru IKP gadj, tad ari Latvijai ir iespéjas K]ut par “Baltijas tigeri”.

Zane Drinke,
Uznémeéjdarbibas vadibas fakultates dekane

Crisis is the right time to look for opportunities and innovative solutions. Singapore has been able
to achieve rapid economic growth and Latvia also has all the opportunities, despite the situation
that has unexpectedly stricken the whole world. On the contrary, the situation encourages us to be
more creative, to make faster and more productive decisions, because we must not hesitate now.
We are convinced that one of the keys to the country's economic growth is smart immigration,
which was discussed in the framework of the conference.

The global and Latvian economic growth is currently hampered by a pandemic. These developments
complicate investment decisions and the circulation of any resources in the national economy. At
the same time, economic growth was one of the priorities of the Latvian National Development Plan.
Every country's economic development is cyclical, the history of the world has not recorded a
steady and continuous development, so the conference aims to find tools to promote long-term
economic development and sustainable economic growth with increasing national competitiveness
in international markets. If Singapore, known as the Asian tiger, has managed to develop from a
third world country into one of the leading economies with a GDP of 323.9 billion dollars a year in
30 years, then Latvia also has a chance to become a Baltic tiger.

Zane Drinke,
Dean of the Faculty of Business Administration
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PRASITA]JS LIETAS, KAS IZRIET NO SASKARSMES TIESIBAM

CLAIMS ARISING OUT OF CONTACT RIGHTS

Juris Bartulis, Mg.iur.,
Biznesa augstskola Turiba, Latvija
juris@bartulis.lv

Abstract

Contact rights are an institute of the family law, which is closely tied to the child custody,
and a contact order is a very common object of the case of civil litigation. The substantive
law as a legal basis for these kinds of cases is provided for by Civil Law, but the procedure
of the litigation is regulated by the Civil Procedure Law.

The initial task of the court or judge after receiving the claim is to check the subjective
rights of the person to be a plaintiff in a child contact case. The circle of persons entitled
to that is defined by provisions of the Civil Law and the Civil Procedure Law only partly,
which can cause problems in the application of them.

The task of the article is to determine the circle of eventual plaintiffs in cases of this kind
to the maximum extent. The author came to the conclusion that the criteria for checking
the subjective rights are to be found in legal regulations as well in the rulings of the
Supreme Court, and if correctly applied it is not necessary to make any amendments in the
law.

The article is based on an analysis of legal regulatory documents, court rulings and
jurisprudence. Systemic analysis and a stronger argument on the further development of
law method were used.

Keywords: contact rights, plaintiff, substantial law, procedural law.

Ievads

Saskarsmes tiesibas ir gimenes tiesibu institits, kas ir cieSi saistits ar aizgadibas tiesibam, un
saskarsmes tiesibu izmantoSanas kartiba ir bieZi sastopams lietas priekSmets civilaja tiesvediba.
Sada veida lietu materialtiesiskais pamats rodams Civillikuma normas, bet izskati$anas procesualo
kartibu regule Civilprocesa likums.

Tiesas vai tiesneSa sakotn€jais uzdevums, pienemot prasibas pieteikumu, ir parbaudit, vai ta
iesniedzéjam piemit subjektivas tiesibas biit par prasitaju lieta, kas izriet no saskarsmes tiesibam.
So personu loks Civillikuma un Civilprocesa likuma normas ir noteikts tikai daléji, kas var radit
problémas to piemérosana.

Raksta uzdevums ir maksimali noteikt iespéjamo prasitaju loku minéta veida lietas. Raksta secinats,
ka kritériji prasitaja subjektivo tiesibu parbaudei izriet no speka esosa tiesiska reguléjuma, ka ari
no Augstakas tiesas judikaturas, kuru pareizi piemérojot un nemot véra, tiestbu normu grozijumi
nav nepiecieSami.

Raksta baze ir normativo aktu, tiesu nolemumu un tiesibu zinatnes atzinu analize. Izmantotas tika
sistemiskas analizes un tiesibu talakveidoSanas metode - slédziens no mazaka uz lielako.
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Atslégas vardi: saskarsmes tiesibas, prasitajs, materialas tiesibas, procesualas tiesibas

Prasitaja subjektivo tiesibu parbaudes pienakums

Saskarsmes tiesibas ir gimenes tiesibu institiits, kas saistits ar aizgadibas tiesibam. Latvijas
Republikas Augstakas tiesas Senata Civillietu departaments (turpmak - Senats) , defin€jot jedzienu
“aizgadiba”, pat skaidro to ka vecaku tiesibu un pienakumu kopumu visplasakaja nozimé, kas ietver
sevl citus, Saurakas nozimes jédzienus, taja skaita saskarsmes tiesibu (Latvijas Republikas
Augstakas tiesas Senata Civillietu departaments, Par tiesu praksi stridu izskatiSana par aizgadibas
(kopigas, atseviskas, ikdienas) un saskarsmes tiesibam un uzturlidzekliem bérnam, tiesu prakses
visparinajums, 2012, 2). Sads skaidrojums gan biitu uzskatams par mazliet nepareizu kaut vai tapéc,
ka saskarsmes tiesibas var izmantot ar1 personas, kuram aizgadibas tiesibu nav, un drizak aizgadibas
un saskarsmes tiesibas ir uzskatamas par institiitiem, kas ir cie$i, tacu ne nesaraujami saistiti. Tapéc
gluzi pamatoti lietam, kas izriet no aizgadibas un saskarmes tiesibam kopigas Civilprocesa likuma
29.1 nodalas “Lietas, kas izriet no aizgadibas un saskarsmes tiesibam” ietvaros noteikts mazliet
atskirigs specialais procesuali tiesiskais reguléjums. Pirmkart, tas attiecas uz personu loku, kuras ir
tiesigas celt prasibu par saskarsmes tiesibu izmanto3anas kartibas noteik$anu. Si personu loka
noteikSana un ar to saistita problematika ar1 ir $aja raksta iztirzajama téma.

Civilprocesa likuma 244.? panta otraja dala noteikts, ka prasibu lietas, kas izriet no saskarsmes
tiesibam, var celt Civillikuma 181. panta noraditas personas, ka arl prokurors vai barintiesa
(Civilprocesa likums, 1998, 244.2). Procesuali tiesiskaja reguléjuma ietverta atsauce uz
materialajam tiesibu normam ir logiska un pamatota, nemot véra to, ka ikvienas prasibas pamata
jabut personas vai personu materialo tiesibu aizskarumam, proti, - “Kad personas materialas
tiesibas ir traucetas, un vinai vajadziga tiesas palidziba un aizsardziba, - vina griezas pie tiesas,
pieprasot So palidzibu un aizsardzibu. Péc likuma $ads pieprasijums izteicams seviska forma, kuru
sauc par prasibu” (Bukovskis, 1933, 286). Arl Senats, pieméram, sava 2020. gada 16. janvara
sprieduma lieta Nr.SKC-36/2020 norada, ka “jebkurai prasibai atbilstosi Civilprocesa likuma
1. pantam jabit vérstai uz konkrétu tiesibu vai intereSu aizskaruma vai apstridéjuma novérsanu”
(Augstaka tiesa, SKC-36/2020). Tapat ikviena prasibas pieteikuma vai pieteikuma janorada ne tikai
procesualas normas, bet ari materialo tiesibu normas, ar kuram pamatoti personas civiltiesiskie
prasijumi (Torgans, 2011, 318). Konkrétaja gadijuma Civillikuma normas ir jabut noteiktam
iespéjamo prasitiju lokam lietas, kas izriet no saskarsmes tiesibam. So loku péc iespéjas pilnigak
apzinat ir butiski, pirmkart, tapéc, ka tiesai jeb tiesnesim, lemjot par prasibas pieteikuma
pienemSanu, japarbauda, vai ta iesniedzéjam piemit subjektivas tiesibas but par prasitaju
konkreétaja lieta. Ja personai Sis tiesibas netiek konstatétas, tiesa atbilstosi Civilprocesa likuma
132. panta pirmas dalas 1.punktam atsakas pienemt prasibas pieteikumu, bet, ja prasibas
pieteikums tomeér pienemts un civillieta ierosinata, saskana ar Civilprocesa likuma 223. panta
2. punkta noteikumiem izbeidz tiesvedibu lieta.

Abu vecaku tiesibas celt prasibu

Nemot vera Civillikuma 181.panta pirmaja, otraja un tresaja dala ietverto materialtiesisko
reguléjumu, tiesas uzdevums prasitaja subjektivo tiesibu parbaudé ir Skietami vienkarSs. Ta
saskana ar Civillikuma 181. panta pirmo dalu bérnam ir tiesibas uzturet personiskas attiecibas un
tieSus kontaktus ar jebkuru no vecakiem, $a panta otraja dala noteikts - katram vecakam ir
pienakums un tiesibas uzturét personiskas attiecibas un tieSus kontaktus ar bérnu, savukart
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saskana ar ta treSo daJu bérnam ir tiesibas uzturéet personiskas attiecibas un tieSus kontaktus ar
braliem, masam un vecvecakiem, ka ari citam personam, ar kuram beérns ilgu laiku ir dzivojis
nedalita saimnieciba, ja tas atbilst bérna interesém (Civillikums, 1937, 181). Minétas normas ir
iztulkojamas sistémiski, kas lauj secinat, ka saskarsmes tiesibas vispirms ir bérna tiesibas, savukart
vecakam S$is tiesibas pirmam kartam ir arl pienakums, kameér citam Civillikuma 181. panta tresaja
dala minétajam personam Sada pienakuma nav.

Nekadu Saubu par prasitaja subjektivo tiesibu esamibu nevarétu biit tad, ja prasibu célis vecaks,
kurs ikdiena kopa ar bérnu nedzivo un kurs vélas izmantot savas saskarsmes tiesibas, par kuru
izmantoSanas kartibu ar bérna apripi un uzraudzibu istenojoSo vecaku vinam vienoties nav
izdevies. Saja gadijuma prasitaja tiesibu un tiesisko intere$u aizkirums Saubas nerada. Turklat
japienem, ka tas ir konstatéjams pat tad, ja faktiski apripi un uzraudzibu istenojoSais vecaks
prasitdja un bérna saskarsmei Skérlus nav licis un iebildumus nav izteicis, un tadéjadi tiesibu
aizskarums ir noticis tikai prasitaja uztvere. Proti, ta ka lietas, kas izriet no saskarsmes tiesibam,
strida arpustiesas izskatiSana nav ar tiesibu normam noteikta, tad prasitajam reala aizskaruma, kas
izpaustos atbildétaja darbibas vai bezdarbibas veida, pastavéSana nav japierada. Tadéjadi Sa vecaka
prasiba, ja ta atbilst Civilprocesa normu formalajam prasibam, jebkura gadijuma ir pienemama un,
ja barintiesa sava atzinuma un tiesa sava nolémuma atzist, ka taja lugta saskarsmes tiesibu
izmanto$anaas kartiba lielaka vai mazaka mera atbilst bérna interesém, attiecigi pilniba vai daléji
apmierinama.

Tacu Saubas var rasties, vértéjot iespé€jama prasitaja subjektivas tiesibas, ja Sis prasitajs ir vecaks,
kur$ isteno bérna apripi un uzraudzibu un lidz noteikt bérna saskarsmes ar otru vecaku
izmantoSanas kartibu. Proti, $ada gadijuma var iebilst, ka nav konstatéjams prasitaja tiesibu
aizskarums, - var teikt, ka vecakam, kuram materialo tiesibu normas paredzétas saskarsmes
tiesibas, pasam jarupéjas par So tiesibu nodrosSinasanu un izmantoSanu, tostarp, ja neizdodas ar
otru vecaku vienoties, celot prasibu tiesa. Tapat var noradit uz to, ka prasitajs, kura prasiba pilniba
vai daléji apmierinata, var péc nolémuma staSanas spéeka ligt ta piespiedu izpildi, atbilstosi
Civilprocesa likuma 541. panta treSas dalas noteikumiem ka piedzinéjs sanemot izpildu rakstu un
versoties pie zverinata tiesu izpilditaja. Tacu, kaut gan, ka jau minéts, saskarsmes tiesibas vecakam
ir ar1 pienakums attieciba pret bérnu, vecaka piespieSana izmantot saskarsmes tiesibas, ja vins to
neveélas, nebiitu uzskatama par bérna interesém atbilstosu ricibu.

Acimredzot no lidzigiem apsveérumiem, kaut arl expressis verbis nepaustiem, vadijusies Rigas
apgabaltiesa ar savu 2018. gada [x]. novembra lémumu lieta Nr. [..], atsakot izdot izpildu rakstu
tévam, kurs isteno bérna apriipi un uzraudzibu. Minétaja Iemuma tiesnesis noradjijis, ka Civilprocesa
likuma 541. panta tresa dala tiesibu prasit izpildu raksta izsniegSanu paredz tikai piedzinéjam, tac¢u
izskatamaja jautajuma piedzinéjas statuss ir matei. Ja tévs, pie kura noteikta bérna pastaviga
dzivesvieta, nenodroSinatu tiesas noteikto saskarsmes kartibu, tad mate varétu ligt tiesu izsniegt
izpildu rakstu par kartibu, kada vinai istenojama saskarsmes tiesiba ar bérnu, tacu tiesa nevarot
izdot izpildu rakstu par to, ka persona, kurai noteikta saskarsmes tiesibu istenosanas kartiba, to
neievero. Kaut gan no $a lémuma nav nosakams, kur§ no vecakiem bijis prasitajs lieta par
saskarsmes tiesibu izmantoSanas kartibas noteikSanu, minétie tiesas argumenti bitu attiecinami
ar1 uz prasitaja subjektivo tiesibu konstataciju. Tacu konkrétaja lieta, izskatot téva iesniegto blakus
sudzibu par minéto Rigas apgabaltiesas lémumu, Senats ir nolémis to atcelt, noradot, ka ar
spriedumu dala, ar kuru risinats saskarsmes tiesibu realizacijas jautajums, gan matei, gan tévam ir
noteiktas ka tiesibas, ta pienakumi, un sada nodibinataja tiesiskaja attieciba par piedzinéju klust
katra no pusém, ja preteja puse nepilda ar spriedumu uzliktos pienakumus (Augstaka tiesa, SKC
[A]/2019). Tadéjadi arguments par izpildu raksta péc nolémuma par saskarsmes tiesibu
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izmantoSanas kartibas noteikSanu izsniegSanas neiespéjamibu bérna apripi un uzraudzibu
istenojoSajam vecakam atzistams par nepareizu.

Tacu, vertejot vecaka, kurs isteno bérna apripi un uzraudzibu, subjektivas tiesibas celt prasibu par
bérna un otra vecaka saskarsmes tiesibu izmantoSanas kartibas noteikSanu, tiesai, pirmam kartam,
javadas no bérna tiesibam. Ta saskana ar Bérnu tiesibu aizsardzibas likuma 6. panta pirmo dalu
tiesiskajas attiecibas, kas skar bérnu, bérna tiesibas un intereses ir prioritaras, $a panta otraja dala
noteikts, ka visam darbibam attieciba uz bérnu neatkarigi no t3, vai tas veic valsts vai pasvaldibu
institiicijas, sabiedriskas organizacijas vai citas fiziskas un juridiskas personas, ka ari tiesas un citas
tiesibaizsardzibas iestades, prioritari ir janodroSina bérna tiesibas un intereses, bet saskana ar
minéta panta piekto dalu darbiba vai bezdarbiba, kuras rezultata netiek ievérotas bérna tiesibas vai
citas darbibas, kas ierobeZo bérna personiskas vai IpaSuma tiesibas un brivibas, uzskatamas par
amoralam un pretlikumigam (Bernu tiesibu aizsardzibas likums, 1998, 6).

Nav Saubu, ka ir konstatéjams bérna tiesibu un tiesisko interesu aizskarums, pieméram, gadijuma,
ja vecaks, kurs ar bérnu ikdiena kopa nedzivo, savas saskarsmes tiesibas vélas istenot neatbilstosa
vieta vai laika, neievérojot bérna dienas un macibu rezimu. Sada situacija bérna apripi un
uzraudzibu istenojoSais vecaks, protams, var otram vecakam saskarsmi liegt, radot pamatu otra
vecaka prasibas celSanai, kas tomér arl nav uzskatams par atbilstoSu ilgtermina risinajumu, proti,
ja aprupi un uzraudzibu istenojoSais vecaks atzist, ka bérna un otra vecaka saskarsme vispar ir
nepiecieSama, biitu bérna interesém neatbilstoSi vina saskarsmi ar otru vecaku vispar liegt, gaidot
tiesvedibu, kuras ilgums turklat nav prognozéjams. Ta vieta Sim vecakam ir tiesibas un pat
pienakums vérsties tiesa ar prasibu par saskarsmes tiesibu izmantoSanas kartibas noteikSanu
paSam. Ta ka, nenodroSinot pienacigu saskarsmes tiesibu izmantoSanu, tiek aizskartas bérna
intereses, tacu bérnam ka personai, kas nav sasniegusi 18 gadu vecumu (Bérnu tiesibu aizsardzibas
likums, 1998, 3), saskana ar Civilprocesa likuma 72. panta pirmo daJu nav procesualas ricibspé€jas,
vina tiesibu un tiesisko interesu aizstavibai prasibu var celt vina vecaks ka bérna dabiskais
aizbildnis uz aizgadibas tiesibu pamata (Civillikums, 1937, 223). Tadéjadi, piekritot Senatam
attieciba uz actio popularis nepielaujamibu civilprocesa, vienlaikus jaiebilst jau minétaja 2020. gada
16.janvara sprieduma lieta Nr.SKC-36/2020 paustajam, ka “personas prasiba ir procesuals
lidzeklis, ar kuru ta rosina strida izSkirSanu tiesa, lai panaktu tiesi savu aizskarto vai apstridéto
konkréto civilo tiesibu vai ar likumu aizsargato interesu aizsardzibu”.

Pusbrali, pusmasas, vecvecvecaki un citas personas ka prasitaji lieta

Sa raksta iepriek$éja sadala secinatais ir attiecinams ari uz prasibim par saskarsmes tiesibu
izmantoSanas kartibas noteikSanu, kuras célusi bérna brali, masas un vecvecaki, ka ari citas
personas, ar kuram bérns ilgu laiku ir dzivojis nedalita saimnieciba. Proti, ar1 Sadas prasibas tiesa
varétu atteikties pienemt, lémumu argumenteéjot ar to, ka atSkiriba no vecakiem, kuriem Civillikuma
181. panta otraja dala paredzétas saskarsmes tiesibas, SIim personam Sadas tiesibas materialo
tiesibu normas nav noteiktas, jo no $a panta tresas dalas izriet tikai bérna tiesibas uzturét kontaktus
ar Sim personam, tacu ne otradi, tapéc, liedzot tam saskarsmi, vinu tiesibu aizskarums nav
konstatéjams. Protams, nemot véra jau minéto argumentu attieciba uz bérna nespéju celt prasibu,
$ads normas Sauri gramatisks iztulkojums biitu atzistams par aplamu.

Vienlaikus konstatéjams, ka Civillikuma 181.panta treSaja dala noraditais personu loks ir

acimredzami nepamatoti Saurs - taja nav ietverti nedz pusbrali un pusmasas, nedz ari vecvecvecaki -

vecvecmaminas un vecvectévi. Vai no ta biitu secinams, ka minétajam personam saskarsmes tiesibu

attieciba uz bérnu nav? Lai to noskaidrotu, nepiecieSams pievérst uzmanibu tam, ka minétaja norma
8
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noraditas divam grupam piederigas personas, turklat katras grupas saskarsmes tiesibas pamatotas
ar daleji atsSkirigiem nosacijumiem. Ta bérna braliem, masam un vecvecakiem kopéja piemitosa
pazime ir ta, ka vinu un bérna starpa pastav radniecibas attiecibas Civillikuma 206. panta pirmas
dalas izpratné (“Par radniecibu sauc divu vai vairaku personu starpa ar dzimSanu raduSos
attiecibu”) (Civillikums, 1937, 206). Savukart bérna saskarsme ar paréjam Civillikuma 181. panta
tresaja dala minétajam personam, kuras var ari nebiit bérna radinieki, ir aprobeZota ar nosacijumu,
ka bérns ar Sim personam ilgu laiku ir dzivojis nedalita saimnieciba, bet attieciba uz braliem, masam
un vecvecakiem S$ads nosacijums nav izvirzits. Kopéjs nosacijums bérna un visu Civillikuma
181. panta treSaja dala minéto personu savstarp€jai saskarsmei ir tas, ka ta nosakama, ja tas atbilst
bérna interesém. Tadéjadi personu, ar kuram bérns dzivojis nedalita saimnieciba, prasibas par
saskarsmes tiesibu izmantoSanas kartibas noteikSanu acimredzot ir pienemamas jebkura gadijuma,
bet tas, vai tieSam ir pastavéjusi nedalita saimnieciba, vai taja kopa ar bérnu pavaditais laiks
uzskatams par ilgu un vai saskarsme atbilst bérna intereseém, katra atseviska gadijuma parbaudams
un vertéjams tiesai, izskatot lietu péc butibas.

Attieciba uz bérna saskarsmi ar pusbraliem un pusmasam tiesai, vértéjot prasitaja subjektivas
tiesibas, nepiecieSams Civillikuma 181. panta treso da]u iztulkot sistemiski kopsakara ar Civillikuma
213. pantu. Saskana ar $o normu radnieciba braJu un masu starpa ir vai nu pilniga, vai nepilniga. Ta
uzskatama par pilnigu, kad brali un masas célusies no vieniem un tiem pasiem vecakiem, un par
nepilnigu, kad vini célusSies no viena téva, bet no dazadam matém, vai otradi — no vienas mates, bet
no dazadiem téviem; pirmaja gadijuma bralus un masas sauc par istiem braliem un istam masam,
bet otraja - par pusbraliem un pusmasam (Civillikums, 1937, 213). Ka redzams, minétaja
materialtiesiskaja norma ari attieciba uz pusbraliem un pusmasam tiek lietoti termini “brali” un
“masas”, jédzienus “pusbralis” un “pusmasa” tiem pakartojot atbilstosi tikai daléji kopigai izcelsmei.
Tadejadi Civillikuma 181. panta tresaja dala lietotie termini “brali” un “masas” neapSaubami ir attiecinami
ari uz pusbraliem un pusmasam. Citstarp pusbralu un pusmasu saskarsmes tiesibas izriet ari no
Ministru kabineta 2018. gada 26. jiinija noteikumu Nr. 354 “AudZugimenes noteikumi” 7. punkta,
kura pusbralu un pusmasu SkirSanas gadijuma barintiesai sadarbiba ar audzugimeni vai
specializéto audZugimeni un atbalsta centru uzlikts par pienakumu nodrosinat kontaktus pusbralu
un pusmasu starpa (Ministru kabineta noteikumi Nr. 354 “AudZzugimenes noteikumi”, 2018, 7).

Visbeidzot, bérna un pusbralu, pusmasu un vecvecvecaku savstarpéjas saskarsmes tiesibas ir
konstatéjamas tiesibu talakveidoSanas cela, izdarot slédzienu no mazaka uz lielako. Ka noradits
tiesibu literatira, “ja noteiktas tiesiskas sekas likuma paredzétas mazak nozimigam dzives
gadijumam, tam vél jo vairak (a fortiori) jaiestajas arl attieciba uz tiesiska noveértéjuma zina
nozimigaku dzives gadijumu” (Neimanis, 2006, 116). Proti, nemot véra to, ka Civillikuma
reguléjuma bérna tiesibas uz saskarsmi ar radiniekiem nav aprobeZotas ar nosacijumu par
dzivoSanu nedalita saimnieciba, secinams, ka likumdevéjs bérna saskarsmi ar vina radiniekiem
katra zina uzskatijis par a priori svarigaku par saskarsmi ar personam, ar kuram bérnam
radniecibas attiecibu nav.

Barintiesas un prokurora tiesibas celt prasibu

Lidztekus minétajam ir iespéjama situacija, kura savas tiesibas uz savstarpéju saskarsmi kaut kadu
faktisko apstaklu de] nav iespéjams izmantot bérna arl nepilngadigajiem braliem, masam,
pusbraliem vai pusmasam, ka ari citam personam, ar kuram bérns ilgu laiku ir dzivojis nedalita
saimnieciba. Pienemot, ka Saja raksta iepriek$ izdaritie secinajumi nelauj apSaubit minétas
materialas tiesibas, var rasties jautajums par to izlietoSanas procesualo pusi.
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Ar1 8ada gadijuma ir konstatéjams bérna, bet precizak - beérnu tiesibu un tiesisko interesu
aizskarums, tapéc to aizstavibai prasibu par saskarsmes tiesibu izmantoSanas kartibas noteikSanu
ir tiesigs celt jebkuras minéetas nepilngadigas personas vecaks ka tas dabiskais aizbildnis. Vienlaikus
nevar ari izslégt situaciju, kura neviens no So personu vecakiem prasibu celt nevéelas. No vienas
puses, vecaku bezdarbiba Saja gadijuma atbilstoS$i Bérnu tiesibu aizsardzibas likuma 6. panta piektas
dalas noteikumiem uzskatama par amoralu un pretlikumigu, no otras puses, actio popularis
nepielaujamiba nedod iesp€ju ar attiecigu prasibu tiesa vérsties jebkurai personai, kurai $1 situacija
ir zinama. Tacu Sai personai ir iespéjams sekmét Sadas prasibas celSanu, verSoties ar attiecigu
iesniegumu barintiesa vai prokuratura.

Proti, ka jau minéts, saskana ar Civilprocesa likuma 244.2 panta otro dalu prokurors vai barintiesa
var celt prasibu lietas, kas izriet no saskarsmes tiesibam. Tas izriet arl no Barintiesu likuma
16. panta 5. punkta, kura noteikts, ka barintiesai ir tiesibas iesniegt tiesa prasibas pieteikumus un
pieteikumus bérna interesés, ka ari Prokuratiiras likuma 2.panta 7.punkta, saskana ar kuru
prokuratiira likuma noteiktajos gadijumos iesniedz prasibas pieteikumu vai iesniegumu tiesa, ka
ar1 Civilprocesa likuma 88. panta pirmas dalas, kura noteikts, ka valsts vai pasvaldibu iestades un
personas var iesniegt tiesa pieteikumu, lai aizstavetu citu personu tiesibas un ar likumu aizsargatas
intereses, un 90. panta otras dalas 2. punkta, saskana ar kuru prokuroram ir tiesibas celt prasibu
vai iesniegt pieteikumu tiesa, ja ir parkaptas nepilngadigo vai citu tadu personu tiesibas vai
likumigas intereses, kuram ir ierobeZotas iesp€jas aizstavet savas tiesibas. Kaut gan pedéjas divas
procesualo tiesibu normas paredzeétas tiesibas versties tiesa ar pieteikumu, $is normas iztulkojot
sistemiski kopsakara ar Civilprocesa likuma 244.2 panta otro dalu, ir secinams, ka gan barintiesa,
gan prokurors ir tiesigi celt ar1 prasibu.

Papildus minétajam pieziméjams, ka judikatiira attieciba uz $aja raksta minétajiem iespéjamajiem
problematiskajiem gadijumiem nav izveidojusies, kas, protams, var sarezgit tiesnesa uzdevumu,
vertéjot iespéjama prasitdja subjektivas tiesibas atbilstoSi Civilprocesa likuma ietvertajam
reguléjumam. Tomér, autora ieskata, secinajumi, kas izriet no $1 raksta, ir izdarami, katra lidziga
gadijuma pareizi iztulkojot tiesibu normas kopsakara vienu ar otru. Tapéc, iespéjams, nebutu
nepiecieSams grozit materialo vai procesualo tiesibu normas, detalizétak un precizak nosakot
iespéjamo prasitaju loku, bet buitu iespéjams laika gaita izveidot vienotu praksi jau zemakajas tiesu
instances, pilniba izslédzot bérna tiestbam neatbilstoSu nolémumu taisiSanu.

Secinajumi

1. Kaut gan jebkuras prasibas pamata jabut prasitaja tiesibu aizskarumam, nav pielaujams atteikt
pienemt prasibas pieteikumu, pamatojoties uz to, ka prasitajs savu tiesibu aizskarumu nav
pieradijis. Prasitajam reala aizskaruma, kas izpaustos atbildétaja darbibas vai bezdarbibas
veida, pastavésana nav japierada. Tadejadi sa vecaka prasiba, ja ta atbilst Civilprocesa normu
formalajam prasibam, jebkura gadijuma ir pienemama.

2. Vecakam, kurs isteno bérna apripi un uzraudzibu, ir tiesibas celt prasibu par bérna un otra
vecaka saskarsmes tiesibu izmantosanas kartibas noteikSanu.

3. Kaut gan saskana ar Civillikuma 181. panta treSo dalu tiesibas uz saskarsmi ar braliem, masam
un vecvecakiem, ka arl citam personam, ar kuram bérns ilgu laiku ir dzivojis nedalita
saimnieciba, ir bérnam, tas nevar kalpot par $aja materialo tiesibu norma noradito personu
prasibu noraidiSanai vai nepienemsanai ar pamatojumu, ka, liedzot Sai personai saskarsmi,
netiek aizskartas tas ar likumu aizsargatas tiesibas.
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4. Civillikuma 181. panta tresas dalas un Civilprocesa likuma 244.2 panta otras dalas tvérums ir
paplasinams, subjektivas tiesibas celt prasibu par saskarsmes tiesibu izmantoSanas kartibas
noteikSanu atzistot ari pusbraliem un pusmasam, ka arl vecvecvecakiem, kaut gan S$ads
secinajums neizriet no minéto normu gramatiska iztulkojuma.

5. No Civillikuma 181. panta tresas dalas izriet, ka abpuséjas tiesibas uz saskarsmi ir jebkuram
bérnam un ta nepilngadigajiem braliem, masam, ka ari citiem radiniekiem un personam, ar
kuram bérns ilgu laiku ir dzivojis nedalita saimnieciba. Prasibu var celt $a bérna vai
nepilngadigas personas, ar kuru nosakama saskarsmes tiesibu izmantoSanas kartiba, vecaks,
barintiesa, prokurors vai aizbildnis.
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Abstract

In the process of administration of residential houses, both administrators and apartment
owners encounter various problems. Acquiring a residential property, e.g. an apartment,
its owner often does not fully understand how much it will be necessary to invest
additionally in order to maintain their property in order. One of the major problems faced
by apartment owners in a residential building is the process of decision-making. In spite
of the fact that the legislator has expanded the decision-making procedure by
supplementing it with such methods as opinion collection or other form of mutual
agreement, in practice, this did not resolve the given problem, but rather complicated it
instead.

The goal of the article is to consider some of the below mentioned problems and propose
ways of their solution at the legislative level, in the event of inadequate financing on the
part of the apartment owners.

Keywords: Expenses for obligatory activities, general meeting of the apartment owners, the Law
on Administration of Residential Houses, residential houses administration, residential houses
administrator.

Introduction

The process of administration of residential apartment houses in Latvia originated at the moment
of adoption of regulating acts governing the privatization of houses that were in public and
municipal ownership. This served as a catalyst for the implementation of reforms aimed at the
possibility and optimization of the participation of entrepreneurs in this sphere and redistribution
of responsibility for ensuring a proper administration process among the owners of the premises
in a residential apartment house. The disinclination of the society in the person of apartment
owners to manage their residential houses self-sufficiently was predetermined by a long-standing
displacement of state and municipal structures from this sphere, by administrative pressure, and
by the inability of the state to support the solution of tasks arising from administration of residential
houses by an effective legal mechanism. As a result, the overall condition of the entire housing stock
deteriorated dramatically.

The adoption of normative acts regulating the process of privatization of houses being in state and
municipal ownership was the beginning of the implementation of reforms in this field of social
relations. Despite the urgency of the problem, the process of administration of residential houses
has never been sufficiently investigated, including issues of civil law regulation of the activities of
residential house administrators. In modern legal science only separate criteria of residential house
administration are defined, and only some general questions connected with methods of
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administration have been investigated in the absence of a holistic system analysis of residential
apartment house administration as a process of activity, as well as consideration of such issue as
legal regulation of administrator’s activities per se.

Residential house administration is a new area of social relations in housing law. The significance
of these relations is manifested in the fact that today the technical condition of the housing stock of
the country is largely determined by the quality of adjustment of administrative mechanisms at the
level of every residential house. This quality is created by owners of residential apartment houses,
their proactive attitude, and ability to interact and join efforts. !

In the process of practical interaction between the administrator and subjects of administration,
contradictions arise between rapidly changing needs of the owners and the means (possibilities)
available to the administrator for their satisfaction. The legislative base falling behind the
development of the process of residential house administration leads to the consequence that in
many cases the actions of all subjects in the administration process detrimental to the property do

not receive proper legal evaluation and remain unpunished, which in fact contributes significantly
to the continuation and expansion of these actions.

Theoretical framework

Legal support of interaction between residential house administrators, other legal subjects and third
parties

In the process of administration of residential houses, both administrators and apartment owners
encounter various problems, e.g.:
e differing views on residential house administration, low activity of apartment owners and
their unwillingness to participate in management of their residential property;
e insufficient knowledge and little available time on the part of apartment owners,
interpersonal conflicts among owners, and between owners and administrators;
« the content of accounts and the practice of charging for services;
¢ insufficient resources and financial means;
e insufficient information on the process of administration, and, as a result, incomplete
understanding of one’s rights and responsibilities;
e the practice of debt recovery;
e and many other questions.

The author of the present article considers some of the above mentioned problems and proposes
ways of their solution.

Acquiring a residential property, e.g. an apartment, its owner often does not fully understand how
much it will be necessary to invest additionally in order to maintain their property in order. It is not
accidentally that the law provides not only for the rights of owners but also for the duty and
responsibility of both the owners and administrators. However, apartment owners are often
suspicious of any kind of managing organizations, whether private, or partially based on municipal
assets. Moreover, “even the supporters of privatization are often not ready to manage and maintain

1 Tsyrenzhapov Ch.D., Schoenberger D.S., Eliseev D.V. Fundamentals of residentiatl houses administration. Guide. Tomsk:
TGASU, 2013. - p.5.
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their residential property, not to mention those who are unable to bear this burden due to their age
and poverty.?

One of the major problems faced by apartment owners in a residential building is the process of
decision-making. In spite of the fact that the legislator has expanded the procedure for making
decisions and supplemented it by a possibility of opinion collection or other form of mutual
agreement, in practice, this did not solve the given problem, but complicated it instead. As a matter
of fact, the procedure itself has not changed significantly, except that instead of holding a meeting,
apartment owners simply go round to neighbors and offer to sign a decision, without even asking
who is signing - the owner or just a tenant, the main thing is that the signature should be in the
right column. In turn, the signatory is not always interested in trying to understand the essence of
the matter, but just signs for the sake of signing. As a result, such paradoxical situations occur when
within the period of one month owners take part in TWO entirely different opinion collections,
where proposed solutions not only contradict each other, but in both cases owners vote “FOR” the
adoption of these contradicting decisions by the majority vote. As a result, both results are sent to
a utility provider, who is at a loss, because, not being a judicial authority, he cannot and does not
have the right to decide which decision truly expresses the will of the majority, and which is, so to
say, not entirely legitimate. In such situations, utility service providers prefer to abstain from any
action, but require that the decision on the replacement of the administrator would be taken by 2/3
of the total number of all owners, which is a requirement according to Article 17(7) of the Law on
residential property?. The question arises, to what extent is this justified, and if justified, is there no
conflict in the law?

On the one hand, Article 17(9) of the Law on residential property provides that in order to give
permission to the administrator to fulfil administrative actions or withdraw this permission, and
for this decision to be legitimate, at least one half of all apartment owners should vote “for”. On the
other hand, the Law on residential house administration says that executing the assigned
administrative actions, the administrator becomes a service provider in relation to the apartment
owner, except when the former is authorized or empowered to enter into contracts on behalf of all
apartment owners in the residential house. There are three models within which the administrator
can operate, and two of them are formalized in the Law on residential house administration:

1) the residential property owners conclude contracts with suppliers of municipal services on
their own behalf. In this case, the administrator acts as an intermediary - he does not
become the owner of the provided service, but participates in its rendering in the interests
of the apartment owners*;

2) the administrator is authorized by the owners to conclude contracts on their behalf;

3) the administrator acts as a person providing services and becomes the owner of a provided
service, concluding contracts with public utility companies for the acquisition of the service.
Situations when administrators conclude contracts with utility providers on their own
behalf are the most common. In this situation, the administrator, in fact, acts as a hidden
deputy or undisclosed principal®.

2 Director of government agency “Housing agency” Normunds Peterkops at http://www.vestnesis.lv
3 Law of Republic of Latvia “Law On Resedential Properties”, 28.10.2010. Latvian Journal, Nr. 183 (4375), 17.11.2010.,
(Entry into force: 01.01.2011.), with amendments
4 Law of Republic of Latvia “Value Added Tax Law”, 29.11.2012. Latvian Journal, Nr. 197 (4800), (Entry into force:
01.01.2013.), with amendments
5 Torgans, K. (2000). The Civil Law of the Republic of Latvia commentary. Related rights. Riga: My Property, p. 579
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According to the Law on residential house administration, administrative actions include the
conclusion of contracts with public utilities. As can be seen from the analysis of the situation, even
in cases when the administrator acts as a hidden deputy, he acts in the interests of the owners, since
he purchases the services for their money, and not for his own. Also, Article 1517 of the Civil Law®
and the commentaries on Article 2293 provide that in case the hidden deputy concluded a bilateral
agreement in favor of the person or persons who authorized him and received full or partial
fulfillment of the agreement and transferred this fulfillment to the person(s) who authorized him,
then the latter receive(s) an automatic obligation to fulfill obligations without entering into a
renewal agreement.’ Therefore, in all cases, a residential house administrator concludes contracts
with the municipal utility services on behalf of apartment owners.

From this at least two collisions ensue:

1) the definition in the Law that in relation to the owners of apartments the residential house
administrator becomes a provider of services, directly contradicts Article 1517 of the Civil
Law and the commentaries on Article 2293, because, in both cases, the residential house
administrator signs contracts with utility services on behalf of the owners;

2) because administrative actions also imply the conclusion of contracts with public utilities,
and as stated above, the administrator concludes contracts on behalf of the owners,
therefore, when he is appointed as an administrator, he is authorized to conclude contracts
on behalf of the owners in any case. Accordingly, the provisions of Article 17(7) of the Law
on residential property shall apply, which provide that for granting and cancelling of
administrator’s authorization at least 2/3 of the total number of owners should vote.

Consequently, utility service suppliers reasonably require that the decision to appoint a new
administrator should be taken by 2/3 of the total number of owners. However, the provisions of
Article 17(9) of the Law on residential property with respect to commissioning the administrator
with the task to perform administrative actions and withdrawing such commission are declaratory,
easily challenged in court, and not applicable in practice.

The author of this article believes that the regulation of the Law on residential property, namely,
Article 17(9) would be reasonable if in the Law on residential house administration the concepts of
“administration” and “maintenance/housekeeping” were separated with regard to assignment of
“maintenance/housekeeping” actions to a person who services a residential house, but is not its
administrator, and the revocation of such assignment. Until now, the adopted and currently effective
regulations do not define the concepts of “administration” and “maintenance/ housekeeping”. The need
to separate these concepts was considered in the article “Legal necessity to separate the concept
“administrator” from the concept “person, servicing the hous/house keeping officer” at the
legislative level in the Republic of Latvia”. In practice, the notion of “management/administration”
can be understood as making decisions® and practical actions with regard to the duties of owners
to maintain and keep their real estate in good order (forms of servicing/housekeeping, the choice
of the servicing company/housekeeper, the approval of the servicing/housekeeping budget, etc.),
as well as burdening the property with proprietary rights (leasing, division, sale, mortgage, etc.).
Servicing/housekeeping, in turn, are housekeeping activities and means by which the maintenance

6 The Civil Law of the Republic of Latvia. Part 3. Property right, 28.01.1937. Government Gazette, 46, 02/26/1937. (Entry
into force: 03.01.1993)

7 Torgans, K. (2000). The Civil Law of the Republic of Latvia commentary. Related rights. Riga: My Property, p. 579
8 Decisiona are made by the owner. http://www.vestis.lv/news2print.php?id=160
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and safekeeping of property (collection of payment for servicing/management/housekeeping, repair,
sanitary care, provision of public services, etc.) are ensured.

Before the adoption of the Law on residential house administration in the final version, the draft
bill provided that:

e administration of a residential house is an array of actions necessary for the maintenance and
safekeeping of a residential house in a good condition and also for the maintenance of
functionally necessary adjacent territory so that to ensure the use of this residential property
in accordance with intended purposes;

e servicing / housekeeping of a residential house is an array of technical measures with the help
of which, adopted decisions are implemented in the process of administration dedicated to
maintenance and safekeeping of the residential house itself and its adjacent territory.®

As follows from all said above and in the opinion of the author, the need to separate the concepts of
administration and servicing/housekeeping is once again confirmed in the present study as well.

Concerning the procedure of decision-making, the author believes that it is possible to persuade
owners to participate more actively in the management and maintenance of their residential
property only with the help of administrative measures. The norms allowing opinion collection or
other forms of arrangements for reaching agreement should be removed from the law. The general
meeting should be the only form of reaching agreement and taking decisions providing that
participation in general meetings is obligatory. If the owner cannot attend the general meeting, he
must ensure the presence of an authorized person (the power of attorney can be issued by the
owner himself, in the presence of two witnesses). It is also necessary to introduce administrative
responsibility for the owner for non-attendance of meetings and not ensuring the presence of an
authorized person. At the moment, administrative responsibility is provided for by the law for those
owners, who fail to tend the territory adjacent to their residential property properly, e.g. for the
unremoved snow or litter. Judicature provides that the right to property is not absolute . Property
should serve the interests of society, and the right to property may be restricted, if this is provided
for by the law, the restriction has a legitimate aim and is proportionate.™ As it stands, the author
believes that it is in the public interest to provide a 100% turnout at general meetings of apartment
owners, which in turn will make the decision-making process legitimate and contribute to reducing
the number of disputes brought into courts. Unfortunately, the majority of owners live on the
principle “as if there were no tomorrow”, and are often unwilling to take any actions to keep their
property in good condition. Therefore, the introduction of administrative responsibility will help to
ensure a more active participation of owners in the management of their property.

Alternative course of action: to eliminate norms of the law allowing to collect opinions or reach
mutual agreement in other forms of arrangements, but make legitimate only the general meeting as
a form of reaching agreement with the quorum of 70% from the total number of owners. For a
decision-making the quorum should be 51% of the total number of owners (and not 51% of those
present at the meeting); and to supplement the Law on residential houses administration'? with
Article 29, which will introduce the institution of an observer from municipality in order to prevent
situations where a decision is taken by the number of owners less than prescribed by the law or

9  http://titania.saeima.lv/LIVS/SaeimaLIVS.nsf/0/D0A67F1A97CC8F6CC225722F00464F61?0penDocument
10 The decision of the Constitutional Court of the Latvian Republic from April 26, 2007, case Nr.2006-38-03 Artickle12
11 The decision of the Constitutional Court of the Latvian Republic from March 8, 2007, case Nr.2005-16-01 Artickle 12

12 Law of Republic of Latvia ,Law On Administration of Residential houses”, 04.06.2009. Latvian Journal, Nr. 96 (4082),
19.06.2009.; Rapportetur, 14, 23.07.2009 (Entry into force: 01.01.2010), with amendments
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signatures are collected for another decision, or signatures are given by people who are not
authorized to sign. The amendment should also have a provision that the presence of such an
observer at the general meeting of apartment owners is obligatory, if required by at least one of the
apartment owners. The observer should be charged with duty to sign the minutes of a general
meeting, and thus confirm that at the meeting all legislative norms were observed, the meeting was
legally qualified, the decision was taken by the majority of the total number of owners or that the
meeting did not have a necessary quorum.

The proposed amendments will not only reduce the number of decisions taken by the apartment
owners and later challenged in court, but also discipline owners to participate in decision-making.

Results and discussion

Administration and maintenance costs of residential houses, the procedure of settlement for consumed
services

The obligation to maintain and manage the common property is provided for all joint owners of a
residential building. In turn, liability in the form of fines for the failure to perform one’s duties is
not provided, and there is no obligation to make minimum investments in the process of
management. However, in many countries, the law regulates in detail the relationship of joint
ownership arising from administration, use and maintenance of shared facilities in apartment
buildings. 13

If the calculation of the costs of utilities is more or less transparent, far from everything is clear with
regard to the statutory provided obligation to perform obligatory administrative actions. There is
also no clarity regarding the calculation of costs for optional administrative actions that are actions
related to the administration of a residential building, carried out according to the will and solvency
of owners. The key point in the process of providing optional services is the solvency of owners,
which is also the key point in providing obligatory services. To date, the following elements in
residential house administration have not been regulated legislatively: minimum - maximum
threshold of compensation charged for administration and maintenance of a residential house, the
procedure of using the collected charges in payments for obligatory actions in the process of
administration, the amount of minimum deductions to the contingency fund, the procedure for the
formation of a safety fund and the size of contributions thereto, for cases, when the owners do not
pay fully for the received services.

At the same time, the sphere of residential building administration is not a sphere whose purpose
should be only profit making, therefore the legislator needs to establish a maximum amount of
charge for the administration of one square meter of the living space, providing that it will also
include the administrator’s remuneration and profit. It will also help to encourage administrators
to perform their functions better, as the more residential houses they will take for administration,
the more their remuneration and profit will be.

The first and most important task of the administrator is to develop the budget of a residential
house. This task is easier if all apartment owners pay administrative, maintenance and servicing
expenses, etc. regularly and fully. As a rule, the administrator charges for the following:

e labour costs of administrative staff and administration profit;

13 Krashennikov, P. (2009). Real estate law. 6th ed. Moscow: Statut, p. 306
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« office expenses, filling out and execution of various documents, telecommunication expenses;

e costs of office space maintenance;

e labour costs of janitors and repairmen, costs of working clothes and low-value equipment;
hired labour costs for repair and maintenance;

e labour costs of various specialists such as plumbers, electricians and carpenters;

e maintenance of adjacent territory and keeping it in good order (seasonal works, e.g. snow
removal, sweeping, grass mowing, etc.);

e flue system cleaning and its maintenance in good working condition;

e fire alarm system and its maintenance in proper working condition;

e transport services;

e costs of emergency services and elimination of the consequences;

» costs of banking services;

 expenses related to legal services and debt recovery;

payment of taxes.

For regular repairs additional financial means are usually collected.

However, in order to protect the disadvantaged segment of residents, who are not recognized as
such by social services within the meaning of the corresponding law and the related laws, and as it
is often the case that these residents represent the minority of apartment owners in a residential
building, the author believes that it is necessary to define that the amount of obligatory
administrative expenses (without utility payments) in the current year per one square meter
should not exceed 35% of the nationally adopted minimum hourly rate for the previous year, and
the administrator’s remuneration, together with profit, should not exceed 20% of the total annual
amount charged by the administrator for administrative services (administration expenses) per
one square meter.

The author also believes it necessary to allot a minimum percentage from the administrative fees
and charges for covering expenses for obligatory activities. The rest of the money can be divided in
the following order:

1) sanitary maintenance of a residential house and adjoining territory ensuring the fulfillment
of the requirements for a residential house as an environmental object - not less than 30%
of the administrative charges;

2) technical maintenance of the systems of heating, tap water and sewage, regular inspection
of all related equipment and communications thereof, maintenance and regular repairs, and
ensuring minimum requirements for the energy efficiency of residential houses - at least
35%;

3) savings for emergencies - at least 5%;

4) savings for major structural repairs - at least 10%;

5) additionally, savings should be made to the safety fund - not more than 10% of the total sum
paid for all consumed utilities by all owners for the previous year.

The author recommends to amend Section 6, Paragraph 3 of the Law on residential house
administration, providing that other administrative activities are activities related to the
administration of a residential house and are carried out according to the will and solvency of the
owners, but if 75% of the apartment owners’ consent is not obtained, charges for these other
administrative activities may not exceed 10% of the minimum hourly rate adopted at the national
level in the previous year per one square meter of the living space. This percentage will also cover
expenses on the improvement and development of a residential building and activities related to

the elaboration of a long term plan of measures necessary for this purpose.
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Debt collection procedure for utility services, maintenance and administration

According to Section 10 of the Law on residential property, apartment owners are obliged:

1) to participate in the administration of their apartment house;

2) to cover the costs of administration of their apartment house;

3) to pay for the received services related to the use of their residential property such as
heating, tap water, sewage, household waste removal, etc. Also, according to Section 13 of
the same Law, the apartment owner according to the part of the residential property that
constitutes his apartment and adjacent premises in joint use, and according to the joint
decision of the community of apartment owners, should cover expenses for the provision of
obligatory activities as a part of the residential house administrative activities and also for
the remuneration of the administrator’s services also determined by the community of the
apartment owners, if such remuneration is provided for in the residential house
administration contract. These are obligations of the apartment owner, regardless of
whether he has signed the contract or not.

The most difficult part in the process of administration is to engage the apartment owners - non-
payers in the said process and make them pay for the services received. The reasons for non-
payment may be different in each case of non-payment, but no reason can relieve apartment owners
from their obligation to pay for the received service. The procedure of debt recovery is prescribed
by the Civil Law, but residential house administrators often hesitate to bring the problem to court,
and choose to wait until debtors pay on their own volition. This attitude may be explained by the
fact that the process of debt recovery can last for several years and, unfortunately, the legislator has
not developed a special legal regulation directly for debt recovery operations in case of non
payment for residential house administration.

It is not infrequent when people choose not to pay their bills deliberately, and when a corresponding
lawsuit is filed against them, they start challenging the lawfulness of their administrator’s actions,
his rights to demand the debt, etc. Typically, this non-payer category have not signed the
administration contract. They try to find contradictions in the regulations of related institutions,
their documents and decisions, which is not rare in small municipalities, and non-payers use that
in their favor.

Legal case N C33465814 ™ can serve as an example of the above described situation. The case was
filed against a person who had long standing debts for administration and utility services. In
rejecting the applicant’s claim for debt recovery for administration of administrative actions and
utility services, the Limbazi District Court determined that “the court failed to establish that the
applicant had performed administration of the house XXXXXX and of the defendant's apartment”
and “it was not proved that the applicant carried out the actions of administration of the
defendant’s apartment after 01.09.2009". In this legal case, according to the court’s discretion,
for the applicant to prove his right to claim the recovery of debt from the defendant for the services
already paid for by the applicant, first of all, the applicant must prove that he was performing
actions of servicing / administration not only of the residential building, but of the defendant’s
apartment as a part of it as well, which is nonsense. In addition, the court adjudged that in this legal
case it was irrelevant whether the applicant had signed contracts with utilities providers or not, or
such contracts were signed with some other administrator. The fact that the applicant had already
paid for the provided services was also defined as irrelevant.

14 Limbazi District court, decision in case N C33465814, Apri 5, 2016
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It is precisely because of such declarations of intent in court decisions that residential house
administrators prefer to negotiate with apartment owners till the last possible moment, to divide
debts into payable parts, but to sue only as the last resort, an attitude which is maliciously exploited
by persistent non-payers.

In order to improve legislation and accelerate the process of collecting debts, it is legally necessary
and justified to establish in the law an alternative procedure for the collection of debts for
obligatory administration services in the pre-trial order, in turn, providing that debts for optional
services are only recoverable in court.

Problems related to transferring the obligations of owners to a new administrator and ways of
solution. Legal regulation of the scope and content of transferred obligations arising from the
administration contract

The LR Law on Administration of Residential Houses provides for obligations of the owners and
administrator of a residential house in the process of taking over the obligations and affairs arising
from the contract of administration.

In real life, on numerous occasions controversies arise between apartment owners and administrators
concerning:

o whether the debt of the residential house owners to the administrator and utility providers
remains as financial “obligations of the owners acquired as a result of the administration task”,
“other obligations”, or becomes “obligation that is not transferred to the owners but remains
with the administrator”?

e Should the unpaid balance to the third parties be transferred, in the case where the
administrator concludes contracts with utility providers on his own behalf acting as a hidden
deputy?

Section 12 of the LR Law on Administration of Residential Houses contains provisions on the
settlement of disputes in the process of transferring obligations and affairs arising from the
administration contract. According to the provisions of this section, if, upon termination of the
administration contract, there is a dispute between the residential house owner and the
administrator concerning transfer of obligations and things, the parties are obliged to draw up a
protocol of dispute, indicating their opinion and justification. In this case, the act of delivery and
acceptance is written out for things and obligations which are not the objects of issue. When the
legal relations of administration are terminated, the residential house owner has a duty to
reimburse the administrator with expenses spent on the maintenance of the residential house and
expenses incurred in carrying out the task of administration according to the decision of the
residential house owner taken in the manner prescribed by law.

Following the provisions of the LR Law on Administration of Residential Houses, it can be seen that
in the event of a dispute between the apartment owners and the administrator on the subject of
transfer of obligations and things, the legislator determined as a duty of the parties to draw up a
protocol of dispute, indicating their opinions and justifications. But in real life, the administrators
often have to recover the costs and expenses incurred in the process of administration for a rather
long time after the termination of the legal relations of administration.

The situation is somewhat different in the Republic of Estonia. Since January 1, 2018 administration
of residential houses is performed by the association of apartment owners. According to the law,
such apartment owners’ association is mandatory in every residential house.
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With the entry into force of the new law in the Republic of Estonia, a new entity was introduced in
the process of residential house administration - a house manager. Section 28 of the Apartment
Ownership and Apartment Associations Act stipulates that each apartment association is
represented or managed by the administrator, and this administrator should appoint or hire a
natural person (hereinafter “house manager”), whose duty will be the execution of administrator’s
tasks in this apartment association. The house manager should have a vocational qualification of a
residential real estate administrator or residential housing manager in the meaning of the
Professions Act. This requirement is similar to the requirement of the Latvian legislation to the
vocational qualification of a manager. Unlike the Estonian legislator, when adopting the law in 2010
Latvian legislator provided for the possibility of relaxation in the requirements for people with
practical experience in administration of residential buildings. But since in Estonia this requirement
does not apply to the situations where the association of apartment owners perform the
administration of their house themselves, the obligation of the third-party administration
organization to provide professional personnel is reasonable and justified.

As can be seen from the norms of the law, the Estonian legislator does not determine the course of
action for the parties in the event of termination of the legal relations of administration.
Consequently, the law does not regulate issues related to the transfer of main obligations and their
volume, and does not regulate the procedure for resolving disputes arising in the process of
transferring obligations and affairs according to the administration contract between the
administrator and apartment owners. The insufficient development of theoretical provisions on the
legal regulation of these issues may be related to the fact that although the law does not prohibit
transfer of the administration rights to a third-party legal organization, in practice and in most
cases, residential houses in Estonia are administered by apartment associations, whose members
can only be the owners of a residential house apartment. In turn, the apartment associations in 61%
of all cases, choose self-governing, i.e. they perform the administration of their houses themselves. '

In this form of administration, the person appointed to act as administrator, acts on behalf of the
owners of the apartment building, therefore, the obligations arising from the concluded contracts
are obligations of the apartment owners and are not transferable.

Therefore, in regard of the issues addressed above, the example of the Estonian legislator cannot
be used as a model for improving the legislation of the Republic of Latvia.

Conclusion

Summarizing the above, it should be noted that: In spite of the fact that the legislator has expanded
the decision-making procedure by supplementing it with such methods as opinion collection or
other form of mutual agreement, in practice, this did not resolve the given problem, but rather
complicated it instead.

1. Utility services suppliers reasonably demand that the decision to appoint a new administrator
should be taken by 2/3 of the total number of owners, and the provisions of Article 17 (9) of the
Law on residential property in relation to commissioning the administrator with the task to

15 Kalin, T. (2013). An apartment association establishment and the choice of an administration concept (according to the
legislation of the Estonian Republic), accessible: https://www.sovremennoepravo.ru/m/articles/view/Yupexzaenue-
KBapTHPHOTr0-TOBAPHUIIECTBA-U-BbI6OP-KOHLENIMU-YIIPaBJIeHUA-10-3aKOHOJaTebCTBY-ICTOHCKON-Pecny6iuKu
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perform managerial actions and withdrawal of such commission, are declarative, challenged in
court, and not applicable in practice.

2. The provision of the Law on residential property, namely, Article 17(9) would be appropriate if
the concepts of “administration” and “maintenance/housekeeping” were separated in the Law
on residential house administration with regard to assignment the task of “maintenance/
housekeeping” actions to a person who services a residential house, but is not its administrator,
and the revocation of such assignment.

3. Because of the imperfection of the declaration of intent in court decisions, the residential house
administrators hesitate to sue immediately, which is maliciously exploited by persistent and
deliberate non payers.

Having assessed the existing situation, and for further improvement of legislation on administration
of residential houses, it seems legally necessary to undertake the following actions at the legislative

level:
1)

2)

3)

4)

5)

6)
7)

8)

the participation in the general meeting of the apartment owners should be made statutory.
In case of impossibility to attend, the owner is obliged to ensure the presence of an
authorized person (the power of attorney may be issued by the owner himself, in the
presence of two witnesses);

for non-attendance of general meetings and not ensuring the presence of an authorized
person administrative responsibility should be introduced for the owner;

or accept the alternative version proposed and described in this article: to eliminate norms of
the law allowing to collect opinions or reach mutual agreement in other forms of arrangements,
but make legitimate only the general meeting as a form of reaching agreement with the
quorum of 70% from the total number of owners;

to establish a maximum amount of payment for administration services proceeding from
one square meter of living space, provided that this sum will also include administrator’s
remuneration and profit;

to establish that the amount of expenses for obligatory administrative actions (without
utility bills) in a current year per one square meter should not exceed 35% of the national
minimum hourly rate for the previous year, but the administrator’s remuneration, together
with the profit, may not exceed 20% of the total annual amount which the administrator
charges for administrtion services (administration costs) per one square meter;

to establish a minimum percentage which will cover the expenses for obligatory activities;
to amend Section 6, Paragraph 3 of the Law on residential house administration, providing
that other administrative activities are activities related to the management of a residential
house and are carried out in accordance with the will and solvency of the residential
property owners, but if 75% of the apartment owners’ consent is not obtained, then it may
not exceed 10% of the nationally calculated minimum hourly rate for the previous year per
one square meter. This percentage will also cover measures for the improvement and
development of a residential building and the activities related to the elaboration of a long-
term plan of measures necessary for this purpose;

to establish an alternative procedure for the collection of debts for obligatory
administration services in the pre-trial order, in turn, providing that debts for optional
services should only be recovered in court.
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Abstract

The article describes the main approaches to the classification of consulting services,
defines the types and cost of consulting services. The aim of this article is to provide an
overview of all areas of work of consulting companies, to characterize their activity and to
give an approximate cost for their services. In the process of writing this article, the author
used the scientific works of Kubr, Newton and Aleshnikova, who wrote several manuals for
European universities in the field of consulting and management. Consulting is considered
as a system of services that are aimed at advising companies on various problems that
arise in the process of their work. In the field of consulting, there is an ongoing debate
about the contribution of the services provided and about the overall success of consulting.
That is why in this article the author would like to clearly identify the various types of
consulting projects, their features and service industries. During the writing of this article,
the author outlined all existing types of consulting projects, classified them in accordance
with the areas of service provision and gave an approximate idea of the cost of services.

Keywords: consulting, consulting services, classification of consulting projects

Introduction

In the modern economy the demand for consulting services in the field of management, investment,
organization of control and taxation is increasing. This situation encourages consultants to search
for modern forms of counselling based on the synergy of already known and new forms, including
interactive ones. Consulting clients before registering their business and in the process of economic
activity avoids inefficient actions, loss of resources due to lack of control and unjustified tax burden.
The novelty of this article lies in relevant information regarding the classification of the consulting
projects by their fields of activity. The article also provides a breakdown of consulting by typical
characteristics. In addition, the article shows the company's work cycle, a description of each stage
of its activities. Detailed information is also provided regarding the pricing process for the
consulting services.

The main purpose of this article is to contribute to the study of professional standards and practices
in management consulting and to provide fundamental information and guidance to individuals and
organizations wishing to start, improve or retrain consulting activities. The article is an
introduction to professional consulting, it gives a piece of general knowledge about the consulting
industry: its nature, organizational principles, behaviors and development practices. The article is
intended for newcomers to the consulting profession who would like to use consulting projects
more effectively.
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Consulting projects: types, classification, and cost of providing services

Types of the consulting projects

Management consulting has become not only an exciting activity for its adherents, but also one of
the most effective business areas. At the beginning of 2020, according to the Vault Rankings (2020),
the performance indicators of the ten largest consulting companies in the world look as shown in
Table 1 below.

Table 1
Top 10 Vault Consulting 2020 (Vault Rankings, 2020)
Ranking . Number of working
Name of consulting company
number consultants, people
1 McKinsey & Company 27 000
2 Boston Consulting Group 19000
3 Bain & Company 10500
4 Deloitte Consulting LLP 16 000
5 Oliver Wyman 5000
6 Booz Allen Hamilton 22500
7 EY-Parthenon 3000
8 PricewaterhouseCoopers Advisory Services LLC (Pw() 250000
9 A.T. Kearney 3500
10 GE Healthcare Partners 12 000

Modern consulting is distinguished by a number of specific features determined by the objective
socio-economic development of society: the development of science and technology, the
widespread use of the latest technologies, the processes of integration and globalization, on the one
hand, and on the other hand, the development of market relations and increased competition,
increased intensity of innovations, and dynamism of the external environment. New forms of
business are appearing in the world, they require competent promotion in the economic market,
therefore, the sphere of consulting services remains in demand.

Among the wide range of specific products offered to the market, consulting has a special place.
Consulting companies not only advise, but also perform other diverse work at the client’s request.
Also, modern consulting is not limited to providing advice, but includes a number of processes, from
the collection and analysis of information to implementation. There are different types of
consulting, the main of which are (Newton, 2010, 11-12):

strategic consulting;

operational consulting;

legal consulting;

marketing consulting;

e financial advisory;

» HR consulting;

e IT consulting.

Strategic consulting professionals help develop a long-term vision for the company. Their main goal
is to see the overall picture and place of the company in the market and determine the path that will
increase the profitability and competitiveness of the company (Chereau, Meschi, 2017, 25).
Consultants in this area develop strategies to achieve long-term goals and most often monitor their
implementation, ensuring economic efficiency.
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Operational consulting considers the organizational structure, business processes, organizational
and methodological documents and regulations, as well as the quality of management (Sherpa
Business Consulting, Operational consulting, n.d.). This type of consulting evaluates different levels
of a company’s activities: distribution, sales, production, service. The main goal is to improve the
company's business processes in terms of costs, time and personnel involved in order to achieve
long-term goals. It is important to note that strategic and operational consulting are interconnected:
if strategic consulting focuses on long-term goals, then operational consulting is aimed at
developing tools that can achieve these goals.

As part of legal consulting, issues that are related to state law (mainly within the framework of
labour and civil law) are considered. The areas of legal consulting are consultations on the current
legislation, development of constituent documents, bankruptcy issues, identification of legal
violations (Sherpa Business Consulting, Legal Consulting, n.d.). This type of consulting is most
important when expanding a company and when organizing workflow.

Marketing consulting is aimed at studying a complex phenomenon that obeys the unshakable laws of
supply and demand - the market. The consultant conducts market analysis, develops and implements
effective marketing strategies, creates advertising companies, works on the company's brand and its
market positioning (Marketing Consulting, Consulting on the promotion of all areas of business, n.d.).

HR consulting touches on issues that relate to company personnel or HR: hiring, communication,
creating a corporate culture (Poulfelt, Olson, 2017, 74).

IT consulting is one of the newest and most sought-after types of consulting. The consultant gives
recommendations on how to best use information technology to improve a client’s business (Kubr,
2002, 37-38). This type of consulting may include the development and implementation of
information systems, the creation of unique software for the company, testing the effectiveness of
current devices and programs (Haan, 2012, 32).

Classification of consulting services

In addition to the types of consulting services, the classification of consulting services should be
also noted. A more complete, in our opinion, classification, which is based on functional affiliation,
is presented in the Table 2 below. The table also shows the companies that specialize in this field
and demonstrate great success in the process of consulting practice.

Table 2
The classification of consulting services (Aleshnikova, 1999, 16-20)

List of companies specializing in this
field
Areas of services (Yarmish, 2000, Consulting.
An overview of the industry and the
services provided, n.d.)

Consulting
services

Administration | e Planning: placement and equipping of 1. Arthur D. Little
workplaces; 2. A.T.Kearney
¢ Organization and management methods; 3. Bain & Company
* Risk management and security. 4. Booz-Allen & Hamilton
5. The Boston Consulting Group
General o Assessment: of management efficiency, 1. Accenture
management business, competitiveness, diversification; 2. A.T.Kearney
¢ Audit of management, mergers and 3. Bain & Company
acquisitions; 4. Braxton Associates
5.

o Strategic planning. Booz-Allen & Hamilton
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Special ¢ Training consultancy from trainers; 1. Accenture
Services ° Specia] property management consu]tancy; 2. Price Waterhouse Coopers
e Consultancy on special issues. 3. Ernst & Young
4. Deloitte Consulting
5. KPMG
Information ¢ Design and installation of the systems; 1. IBM Global Services
Technology e Computer audit; 2. Accenture
e Information management systems. 3. Mercer Consulting Group
4. Cap Gemini Ernst & Young
5. Electronic Data Systems (EDS)
Corporation
Manufacturing | e Scheme of work organization; 1. Bonifacio Consulting Services
e Processing of all types of resources; 2. CMTC
e Production management, planning and 3. EMS Consulting Group
control. 4. Haskell
5. Manex
Financial e Systems of accounting, assessment of capital 1. Arthur Anderson;
management investments, turnover; 2. Boston Consulting Group;
e Cost reduction; 3. Deloitte & Touche;
e Profitability, income, financial reserves; 4. Ernst & Young;
« Insolvency; 5. The Hackett Group.
e Taxes.
HR ¢ Workforce planning; Alexander Consulting Group
Management e Staff assessment; Automated Concepts

Cambria Consulting
Godwins International
Hewitt Associates LLC

e Motivation;
e Corporate and social culture;
o Skills development.

Accenture

Deloitte Consulting

Cap Gemini Ernst & Young
JLA Consulting International
PricewaterhouseCoopers

Marketing e Market research;

o Marketing strategy;

e Promotion of goods on the market;
e Sale and dealership;

e Sales management.

G W= g W

Strategy development includes analysis of the current situation, formulation of a strategy, as well
as the development of strategically significant projects, programs and policies.

The market of consulting services in the field of information technology is expanding at the highest
pace and is focused on the development and implementation of information systems, special
software, as well as process control systems. Consulting firms in this area provide technical support
for information systems and conduct analytical research in the field of telecommunications
production.

Services in the field of manufacturing management for most consulting firms is just one of the areas
of activity. They also evaluate the efficiency of the implementation of tasks, manage the quality of
products, and are engaged in production planning.

Consulting in the field of HR management reflects the time requirement for a rational placement of
personnel, as well as for improving the quality of employees. The formation of a corporate culture,
the client orientation of the organization and the innovativeness of its employees are all the tasks
facing companies engaged in HR management.

The classification of the services provided, which is based on the share of each of them in the total
volume of services, allows us to prioritize them.
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The stages of the consulting projects

Despite the fact that each type of consulting is very different from each other, often the stages of
consulting projects are:

e identification of problems;

e development of solutions;

e implementation of solutions.

Consulting projects also include pre-project and post-project activities. As part of the pre-project
activity, the consultant conducts a study of the company to find out if there is a problem that the
client has contacted the consultant. The consultant also finds out if the client is qualified for future
implementations. Post-project activities include monitoring and evaluation of implemented
solutions. Sometime after the consulting project, the work of the new tools that were implemented
by the consultant should be checked, and a correction should be issued if the implemented tools do
not work as necessary.

[t is important to note that a consulting project can take from a week to a year. Projects that take a
lot of time, most often focus on several problems, which require an integrated approach. An
integrated approach requires more effort and time not only for a consultant but also for a client.

Often clients of consulting firms are representatives of small and medium-sized businesses. Turning
to a consulting company, customers are not satisfied with the current state of affairs in their
company: they want to achieve something, change something, become someone, but do not know
how to do it on their own.

Companies can face problems at any stage of the organization’s life cycle (formation, growth,
maturity, decline), as the company's economic model is changing. At the stage of “formation”, the
company only enters the market and tries to occupy its niche. The company is small with a small
range of products or services, does not have a large customer base and sufficient knowledge of the
market, which affects sales volumes (Okishev, Sokolova, 2018, 27).

Also, this stage is characterized by the outflow of funds that are invested in the production of a
product or service. Most often, cash is short-term or long-term loans. At the “growth” stage, more
money remains within the company, which is associated with the expansion of the client base and,
consequently, an increase in sales (Cheng, 2012, 45). However, owners continue to invest in
production.

The highest point of development of the company is the maturity stage, it is at this stage that the
company is able to fully provide itself independently from operating activities, repay loans that
were taken in the first two stages and pay dividends to owners. At this stage, it is important to find
a new growth point in order to avoid the “decline” stage - falling demand for the company's
products or services, lack of funds, and an attempt to keep the business afloat.

It is important to note that the consultant not only studies how the business and the corporate
world works, but also life in general, because the main strength of the consultant is knowledge
(Management study guide, Introduction to Management Consulting, n.d.). It is the knowledge and
experience of a consultant that can help increase profit in the long term, ensure future success,
eliminating problems and identifying opportunities. Therefore, consulting is an intellectual activity,
in the framework of which expert consultants analyse, find the problem and the reason for its
occurrence, develop a plan to overcome this problem and implement effective management tools.
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Cost of providing services

Speaking about the cost of consulting, it is necessary to understand that today there are no unified
approaches to the charging of consulting services. Each consultant or consulting company chooses
the option that they, for one reason or another, seem to prefer. Some charge an hourly rate for
consultation, somea fixed fee for a particular service, and in some cases, it may be a percentage of
the result (Kubr, 2002, 681-685).

The current practice of pricing in the consulting services market allows us to identify the main types
of prices:

o fixed prices;

e payment by the amount of time spent;

e percentage of the project cost;

e compensation of costs;

e special prices.

Fixed price contracts take place only if the project is small and the project parameters are clearly
defined. It should be noted that fixed price limits the creative potential of consultants and
innovative thinking in the project. Consultants working on fixed-price contracts are less willing to
consider a range of alternative solutions for the customer. If consultants expand the range of
proposed solutions, then they may have to redo their work, which will entail an increase in the cost
of the project. In addition, a contract with a fixed price can also become expensive for the client,
since such contracts imply setting goals for the project with a high degree of complexity for the
client himself due to a large amount of input from the customer at the initial stage (Collins, Antos,
Brimson, 2007, 125). Setting initially low prices for such projects, consultants are allowed to
subsequently set high prices for additional work.

Payment according to the amount of time spent is calculated on the basis of the working time spent
on the implementation of the consulting project and the cost of the consultants. In turn, the
percentage of the value of the object of consulting is calculated as a share of the value of the
transaction, the amount of investments or other projects carried out by the client with the support
of consultants, or as a share of the economic effect received by the client (cost reduction, profit
growth, etc.)

In cases where it is not possible to unambiguously determine the cost, price models with the cost,
recovery are applied (Aldoshin, Mokryshev, Lemansky, 2004, 183).

The cost of the contract based on cost recovery consists of estimated cost and forecast profit. The
contract is concluded on the basis of the estimated cost, indicating the time when the final price will
be determined.

Special prices are set in the absence of the possibility of economic justification of the price for final
settlements, that is, temporary prices, which can subsequently be adjusted.

The price set includes all costs incurred in connection with the implementation of the project, as
well as the salaries of consultants and additional costs associated with their remuneration
(insurance premiums, etc.).

The key factor in pricing is the determination of the cost of consultants - project participants, the
adequacy of payment to the market value of skills and experience. Also, in addition to the direct
costs of expenses that can be directly attributed to a specific project, the indirect costs of the project
implementation in the system of the consulting company as a whole should be taken into account

(Newton, 2016, 96).
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Management of auxiliary business processes should be aimed, first of all, at long-term activity
planning and control. Besides, it must be borne in mind that in the field of consulting, needs and
problems are constantly evolving. And therefore, truly effective planning cannot be done in a cyclic
format once. Plans should be built, evaluated, adjusted, and re-evaluated and consistently adjusted.

The peculiarity of settlements with the customer in consulting is that for the most part companies
do notreceive the main profit on a regular basis but after the end of the project. Thus, in settlements
with customers, the time interval increases and the receivables increase at the design stage. An
integral element of the overall planning system is budgeting. Due to the high speed of changes and
the use of specific economic assets (personnel, experience, client base), a consulting company
requires special management tools. These specific tools are proposed to include process-oriented
budgeting.

Process-oriented budgeting in the context of a consulting company can be characterized as a
budgeting method in which the costs are analysed separately for each project. By analysing costs
through processes (projects), it is possible to more effectively analyse the potential profitability of
the consulting services provided. In turn, the economic efficiency of the company can be determined
by comparing the areas of consulting projects and consolidating their effectiveness.

Conclusion

Thus, we can conclude that consulting, being a full-fledged business infrastructure, in crisis situations
acts as a management assistant in the formation of a concept of behaviour, becoming an actual
component of anti-crisis management. Moreover, consulting can be both external and internal
structure in relation to the company.

The main types of consulting are: strategic consulting; operational consulting; legal consulting; marketing
consulting; financial consulting; HR consulting; IT consulting.

The study of pricing practice allowed us to determine that when building a cost model for a
consulting project, the following factors should be noted:

1) the nature of the service performed, the specifics of the customer’s activities and the goal of
the project, including business development, streamlining processes and bringing to certain
standards, assistance in overcoming the crisis, should be marked;

2) the fundamental condition that the service can be sold on the market in the price range
between its maximum and minimum levels, determined by the upper limit is the financial
ability (purchasing power) of the acquisition of the project by the customer, including the
estimated effect of the service and the lower limit - financial feasibility of the provision of
services by the contractor.

Obviously, the problem for firms is correctly determining the price of consulting services, which
would include not only the corresponding average cost of the project, the established rate of return,
but also consider all the qualitative factors of its formation and the associated risks.

At the same time, the specifics of consulting require the organization of such a pricing system that
would have the necessary adaptability to each consulting project and would be the basis for
calculating various kinds of consulting services, while ensuring the planned result and, importantly,
“budget compliance” (Smirnova, 2008, 63).
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Abstract

Since 2015, the Code of Civil Procedure of the Republic of Lithuania (CCP of the RL)
legalized a Class Action Institute (CAI) whose main purpose is to establish a procedure for
the compensation of damage suffered by a group of persons or to prohibit unlawful actions
against this group. The consolidation of the CAI in a civil procedural law is linked to the
protection of consumer rights with the purpose of protecting public interest. Over the last
5 years, Lithuanian judicial practice has shown that there have been a few attempts to
bring a class action. In many cases, courts failed to adjudicate on them or returned the
claims to the plaintiffs to remedy deficiencies, and consumers encountered procedural
hurdles in defending their infringed rights, which led to the ineffectiveness of the CAIL On
14 January 2020, the Lithuanian legislator adopted an improved procedure for the
admission and trial of a class action in order to enable the group to more easily protect
infringed rights in court. However, neither the original version of the CCP of the RL, nor
the new regulation does not establish a category of public interest. The law applicable to
class action refers only to the concept of the interest of the group members.

The article hypothesizes that the CAl in Lithuanian civil proceedings does not ensure
effective protection mechanism of public interest in the field of consumer rights. The
research carried out allows to justify the relation of public interest with the CAI in
Lithuanian civil procedure.

Keywords: class action, group action, consumer protection, public interest

Introduction

Paragraph 5 of Article 46 of the Constitution of the Republic of Lithuania enshrines the provision
that the state protects the interests of consumers. Establishing the protection of consumer interests
at the constitutional level first of all presupposes the significance of protected values and
establishes the existence of public interest in consumer relations. The Constitution thus obliges
state institutions to protect consumer rights.

One of the means of judicial protection, which is often linked to the protection of consumer rights
and the protection of public interest, is a class action. The main idea of the class action in Lithuania
was based on the protection of public interest. Nevertheless, the implementation of the legal
regulation of class action was linked to the protection of a wider range of interests, including private
interests. In order to delimit the settlement of individual disputes by class action, the institute
provided a complicated procedure for the implementation of the group action process, which
resulted in the inefficiency of the practical implementation of the group action institute. In this way,
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the protection of public interest, which is also directly linked to the protection of consumer rights,
was not effectively ensured. A number of authors have addressed the implementation of class action
in relation to consumer rights and public interest. The main research studies are on the following
topics: problems of infringements of the rights of large groups of persons in the field of consumer
rights (Kane, 1990), the problem of separating class action from procedural complicity (Krivka,
2004, vol. 52; Nekrosius, 2016), problems of indemnification of a large group of persons (Krivka,
2004, vol. 52), problems of the relationship between class actions and public interest (Beliliniené, et
al,, 2015), the problem of the application of the principle of res judicata in class actions (Krivka, 2004,
vol. 53), the problem of unfounded class actions (Hensler, 2001, Daujotas, 2017), the problems of
implementation of the consumer protection group's lawsuit and the problematic aspects of the
group's lawsuit institute as a means of accelerating civil proceedings (Nekrosius, 2016).

The article raises and investigates the problem of establishing a group action as a separate institute
of civil procedure law and its formation. The study of the above-mentioned problem includes the
analysis of changes in the legal regulation related to the protection of public interests in the field of
consumer rights. Although the institute of class action has become more accessible in the case of
consumer protection under the new legal regulation, the original concept of its implementation in
the CCP of the RL has remained unchanged. The protection of public interest, as well as consumer
rights, was not separated from the handling of individual disputes, which severely limited the ability
to defend an indefinite number of consumers. To date, the class action can only defend the harmed
interests of a group of at least 20 individuals who have expressed a will to seek judicial protection.

The article raises and tests the hypothesis that the institute of class action in Lithuanian civil
proceedings does not ensure effective protection of public interest in the field of consumer rights
and an effective mechanism for protection of individual consumer rights. Consequently, there are
several situations where:

first, the consumer, as the weaker party in public law relations, bears a disproportionate burden
due to procedural difficulties in enforcing access to justice; and

second, in the case of a large group of consumers who are not actively involved in legal proceedings,
there is no guarantee of compensation for the damage they have suffered.

The object of the research is the institute of class action in Lithuanian civil proceedings.

The purpose of the research is to reveal and show the relationship of public interest with the
institute of class action in Lithuanian civil proceedings ensuring the protection of consumer rights.

The tasks of the researches:
1) to define the concept and purpose of a class action and to establish the preconditions for the
formation of a group action institute in Lithuanian civil procedure law;
2) to evaluate the changes in the new legal regulation due to the class action and to present the
problems of the practice of application of the norms of civil procedure law related to the
protection of consumer rights.

The methods of the research are used in the article:

1) the analogy method aims to evaluate the effectiveness of the implementation of the group
claim concept by analysing the research results presented by researchers and the
peculiarities of the legal regulation of individual representation and participation group
claim systems;
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2) the methods of comparative and systematic analysis reveal the historical peculiarities of the
implementation of the concept of a class action in Lithuanian civil proceedings and assess
the changes in the legal regulation in the protection of consumer rights;

3) the document analysis method, which reveals and evaluates the sources of law governing
consumer protection, public interest and class action lawsuits

Abbreviations: CCP of the RL - the Code of Civil Procedure of the Republic of Lithuania, U.S. - the
United States of America, CC of the RL - The Constitutional Court of the Republic of Lithuania.

The class action as a fundamental legal idea

The class action institute, as one of the ways to protect consumer rights, has been designed and
developed for decades. The basic concept of a class action is linked to the legal framework of the
U.S. legal system. According to it, an action brought by a representative of a group without the
special permission of the members of the group is considered to be a class action, when a future
court decision on this action has legal consequences for all members of the group (Lindblom, 1997,
12). U.S. federal rules of civil procedure define the necessary and sufficient conditions that are
relevant to a class action lawsuit.

The first condition relates to the criterion of the number of persons seeking judicial protection. The
second condition concerns the commonality of the interests of the persons in the group. The third
condition concerns the relationship between the persons representing the group and the persons
represented. The fourth condition is related to the procedural competence of the group's
representatives, based on fair and adequate protection of interests.

The four necessary conditions for a class action are supplemented by the requirements of
admissibility, which are to be regarded as grounds for bringing a class action. In order to uphold a
class action, the court is required to determine:

1) whether the legal effect of the future judgment extends to all members of the class action,

2) whether it has the same legal consequences for the members of the group,

3) whether it does not aggravate the legal position of non-parties,

4) whether the general interest of the group as a whole over the individual interests of the

members of the group can be established,
5) whether a class action is the most effective means of resolving disputes. (Krivka, 2007, 32-33)

The necessary conditions for bringing a class action and the requirements for admissibility to be
heard in court convey the essential features of a classical class action institute.

The basic concept of class action in the U.S. has been gradually adapted to the law of other countries,
but the form and content of its implementation have been the subject of considerable debate.

The first question concerns the legal status of the representative of the members of the class action.
Some scientists are proponents of the parens patriae doctrine, according to which the rights of a
group of persons must be protected by the state by bringing actions to protect public interest
(Bryant, 1992, 205). Another part of scholars are proponents of the doctrine of actio popularis,
according to which applicants are perceived as fulfilling the duty of a citizen as a guardian of the
constitution to go to court in order to protect public interest (Abramavicius, 2007; 16; Bielitniené,
2014, 70). There are also widespread actions by associations or collective actions, which enable the
relevant institutions and individuals apply to courts and defend the interests of their members or
public interest (Belitniené, et al., 2015, 231).
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Another issue that determines the implementation of the concept of a class action is related to the
legal remedies resulting from the final court decision (prohibition, recognition, damage compensation).
In practice, judicial remedies differentiate class actions into two separate types: association (or
collective) actions and group actions. Associations (or collective) actions seek general injunctive
relief or recognition for the benefit of the group as a whole. Group actions are aimed at
compensating the individual damage suffered by the members of the group (Krivka, 2004, vol. 52,
152-153).

Finally, the implementation of the concept of a class action is determined by the nature of the right
or interests which are protected (Krivka, 2004, vol. 52, 152). Relations governed by civil law are
mainly related to the protection of private interests, but the scope of civil law also includes some
objects of interests protected by the state (for example, consumer rights and legitimate interests,
family rights and legitimate interests, etc.). So, the aim is thus to determine whether the interests
of the group are the subject of private or public law. It is therefore necessary to draw a clear line
between the public and private interests protected by the class action.

The forms of enforcement of a class action in civil proceedings are determined by the patterns of
civil proceedings. The science of civil procedure distinguishes two models of civil procedure that
convey the peculiarities of the protection of public and private interests (Krivka, 2004b, 159-160):
1) an individualistic (also called liberal) model, which gives a person the right to defend
exclusively his or her own rights in court;
2) a collective (also called a group) model, according to which an action may be brought by a
person who does not have the consent of the group of persons represented, while a court
decision in such proceedings has legal consequences for all members of the group.

The existence of such models of civil procedure led to the formation of two main concepts of a class
action institute. The first is the so-called opted-in (opt-in) concept, according to which the personal
composition of the group is clearly individualized in the same way as in the case of individual
actions. This concept is based on the active participation of individuals in the process. As a result,
the representatives of the group of persons whose rights have been violated organise to involve the
victims in the process. The second concept is called opted-out (opt-out). All people in this group are
automatically included in the group claim process. The will of the persons to withdraw from the
case is not required (Nekrosius, 2016, 20-21).

An analysis of these two concepts of class action institute highlights the advantage of the opt-out
concept. The application of the opt-in concept limits the will of individuals to actively intervene in
legal proceedings to both subjective and objective circumstances. The decision to initiate legal
proceedings can be difficult for psychological, economic and other reasons. Such negative
circumstances do not exist with the concept of opt-out class action. The merging of group members
into a single process is done automatically, which results in a higher mass of the group and a higher
concentration of the group involved in the case, and the possibility to withdraw from the group is
given after the group is approved in court. Statistical studies of U.S. practice (Blackhaus, 2012, 60)
have shown that in the case of mass disputes, the efficiency and concentration of the process is more
ensured by the opt-out concept.

Despite the successful and long-standing application of the opt-out class action in U.S. most
European countries are sceptical about it. The implementation of the opt-out class action in these
countries is very limited, as its potential conflict with the principle of the proper administration of
justice and Article 6 of the European Convention for the Protection of Human Rights and
Fundamental Freedoms is seen (Hodges, 2008, 118-130; Commission Recommendation, 2013). A
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small number of individual European countries (eg Denmark, Norway, Portugal) have decided to
implement one or the other variety of opt-out group actions in their civil proceedings (Karlsgodt,
2012, 193, 235, 319).

In general assessment of the peculiarities and problems of the implementation of the class action
institute, attention should be paid not to the form of implementation of this legal idea, but to the
goal, which is aimed at its adaptation in the legal system of civil procedure. The purpose of a class
action is to protect the rights and legitimate interests of a particular group. The case law shows that
the concept of opt-out group action helps to achieve this objective most effectively, as it ensures
greater efficiency and concentration of the process. Therefore, on the basis of this concept, a
mechanism for legal regulation of the protection of the rights and interests of a group of persons
should be developed and improved.

Preconditions for the formation of a class action institute in Lithuania

Class action was first mentioned in Lithuania more than two decades ago (Mikelénas, 1997). The
doctrine of the class action institute was developed gradually. In 2015, changes took place in the
regulation of civil proceedings, legitimizing the idea of class action. The expression of the class
action as a legal category at the normative level existed even before the full establishment of this
institute. The original wording of Article 49 (6) of the CCP of the RL, adopted in 2003, provided that
“group claim may be submitted to protect a public interest”’. However, the law did not establish
procedures for the application of the class action institute. This raises the natural question: what
led to the fact that the legal category of a class action began to be regulated in detail only after 12 years?

Case law (Lithuanian Court of Appeal, 2-492, 2009) has held that the right to bring a class action
declared in Article 49 (6) of the Code cannot be exercised because there is no enforcement
mechanism for determining the conditions for the application of a class action: (1) which action
may be recognized as a class action, (2) who has the right to bring a class action, (3) what are the
requirements for the substance of a class action, (4) what is the procedure for bringing and
examining a class action, (5) the procedural consequences and significance of a class action,
(6) what is the legal force of a decision taken after the examination of a class action. This problem
of legal uncertainty has led to the irrational use of human, time and financial resources, prolonging
the case processing process and the heavy workload of the courts. The Lithuanian courts were
approached by a large group of persons making claims that were homogeneous in law and in fact,
arising from identical factual circumstances and having the same legal basis. In this way, the courts
were burdened to a large extent with essentially identical cases, but had no choice but to examine
each case separately.

In order to create conditions for the implementation of the institute of class action, in 2011 the
Government of the Republic of Lithuania approved the concept of class action (Government of the
Republic of Lithuania, 2011, No. 885). One of the key objectives of the concept of class action was to
ensure that consumer rights are effectively protected and to determine the right balance between the
interests of consumers and businesses. Class action was defined as an action brought by one or more
persons on behalf of a number of persons with a common interest and governed by specific rules.

In establishing the institute of class action in Lithuanian civil proceedings, the following main tasks
were set:

1) to guarantee the right to judicial protection;

2) to defend the interests of the weaker party;
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3) shorten the civil proceedings;
4) to ensure uniform case law in similar cases;
5) to reduce the costs of civil proceedings.

The concept provided an indicative list of cases in which a class action would protect the interests
of the weaker party. That list included consumer protection, unfair commercial practice,
employment, competition law infringement and environmental cases. On the one hand, according
to the implemented concept, a group action could be longer than an individual case due to the
complexity of the process itself, but on the other hand, the action still became shorter than all
individual proceedings combined, especially if there are many group participants.

The new institute of the class action was aimed at solving the problems that had arisen so far and
at the cost-effectiveness of the process. The new legislation has resulted in lower litigation costs for
both plaintiffs and defendants. Accordingly, the defendant would be referred to a representative in
the class action, rather than having to sue all members of the class individually. The state would
also benefit from a reduction in its economic costs vis-a-vis the courts, i.e. a reduction in the
resources needed for court proceedings.

The seemingly newly established institute of group action was aimed at resolving the practical
problems of legal uncertainty in cases of protection of the rights and legitimate interests of the
persons of the group. However, contrary to the original wording of Article 49 (6) of the CCP of the
RL, the group's action under the new legal regulation was not exclusively related to the protection
of public interest, noting that “group interests cannot always be considered public interest as
understood in the doctrine of the Constitutional Court of the Republic of Lithuania” (Explanatory
Memorandum to the Draft Law, 2012, XIP-4634).

Despite the fact that the opt-out class action ensures efficiency and concentration of the process the
most, the concept of the opt-in was established in the Lithuanian legal system with the new legal
regulation. First, the organizers of the class action institute submitted such a proposal to the
legislator taking into account that Lithuania did not have a group action tradition. Secondly, the
implementation of opt-in or opt-out class actions concepts has only just begun to be implemented
in European countries, and these countries have been very careful in assessing the feasibility of
implementing these concepts. Third, the implementation of the opt-in class action model was due
to doubts raised in legal literature as to the compatibility of the opt-out system with the provisions
of Article 6 of the European Convention for the Protection of Human Rights and Fundamental
Freedoms. Thus, the Lithuanian legal system established the opt-in class action concept, which
protects only the rights and legitimate interests of a defined group of persons with identical claims,
when these persons have clearly expressed their will to participate in the process.

The ratio between public and the private interests in consumer protection

In order to understand the relationship between public interest and consumer rights, it is important
to take into account the specificities of consumer legal relationships. The interest of consumers is
of a purely economic nature (Norkus, 2004, 7). This leads to a close link between public and private
interests. As a result, public interest is often considered to be the sum of private interests. For
example, the right to a quality product can be considered a private interest of a particular consumer
and a public interest of a group of consumers.

Such specifics of consumer relations require the definition of the limits of the protection of public
interest in resolving consumer disputes. CC of the RL described public interest as not any legitimate
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interest of a person or a group of persons, but only one that reflects and expresses the fundamental
values of society. CC of the RL provided a criterion for identifying public interest: “In determining
whether a particular interest is of a public nature, it must be possible to substantiate that the values
protected and defended in the Constitution have been violated” (Constitutional Court of the
Republic of Lithuania, 35/03-11/06, 2006). Due to the fact that the concept of public interest is not
disclosed in the legislation, the courts hearing the case identify this interest in a specific case on an
ad hoc basis. The concept of public interest is therefore of an evaluative nature (Supreme Court of
Lithuania, 3K-3-279, 2009).

When the interests of consumers become public and when private is determined by the need for
consumer protection. In legal doctrine (Belitiniené, et al., 2015, 233) and case law (Supreme Court
of Lithuania, 3K-3-67, 2012), the need for consumer protection is largely based on the description
of consumers as a weaker party. It is pointed out that the imperative of consumer protection is
related to the doctrine of protection of the weaker party to the contract, which has developed in
modern contract law. This is the basis for the state to interfere in the contractual legal relations of
the parties and to establish additional guarantees of the rights of one of the contracting parties. The
regulation of the protection of the rights of a consumer who purchases goods or services for
consideration is a matter of both civil and public law regulation. This is because consumer
protection must also be seen as a public interest, important not only for the consumer himself but
also for society as a whole (Belitinieng, et al., 2014, 162). In practice, the Supreme Court of Lithuania
notes that the consumer, as a party to the contract, for objective reasons - lack of information,
experience, lack of time and other similar circumstances - is clearly unequal compared to the other
party to the contract - the seller or service provider. Therefore, the institute of a consumer contract
is based on the doctrine of legal protection of the weaker party (consumer), which means a
restriction of the principle of freedom of contract (Supreme Court of Lithuania, 30, 2009). The Court
emphasizes that consumer protection is a priority part of the state's economic and social policy
(Supreme Court of Lithuania, 3K-3-475, 2001; Supreme Court of Lithuania, 3K-3-536, 2008).

[t should be noted that the position of courts regarding the use of public interest in legal relations
is rarely more detailed. The relationship between public interest and other interests is not normally
assessed in terms of the search for a balance of interests (Belitinieng, et al., 2015, 242). In order to
state a breach of public interest, it is sufficient to establish the fact that consumer rights have been
infringed. Therefore, the nature of the breach of law is normally not relevant in determining public
interest. The number of persons involved in an infringement is important, as it is often emphasized
that consumer rights are important to the society as a whole or to a large part of it. The intersection
of different public or private interests is not always stated, and courts often confine themselves to
finding a violation of consumer rights (Belitiniené, et al., 2015, 249).

Thus, the significance of the protection of consumer rights, by its nature, automatically falls within
the scope of protection of public interest. This is primarily due to the fact that the interests of
consumers are guaranteed the defence of the state in accordance with Paragraph 5 of Article 46 of
the Constitution. In this case, the importance of consumer protection is reflected in the fact that it
is in the interest of a large part of the public (i.e. the quantitative expression of the interest) and the
consumer is the weaker party (i.e. the qualitative aspect that determines the need for subsidiary
protection). It is also important for the definition of the concept of public interest in the field of
consumer rights that the protected consumer interest directly or indirectly improves the situation
of many consumers, i.e. benefits all or part of the society (Belitinienég, et al., 2015, 238). Thus, it can
be argued that the infringement of consumer rights in each case requires a specific protection
mechanism related to the active functioning of public authorities, including the judiciary. This
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presupposes that the procedural rules which must protect consumer rights as well as public
interest, must be effective but not declaratory.

The impact of regulatory changes in the class action institute
on consumer protection

Although the implementation of class action in Lithuania was based on the aim of creating
conditions for effective consumer protection, the five-year practice of applying the class action
institute showed that consumers rarely used this option to defend their rights due to procedural
difficulties. In 2015-2017, the Ministry of Justice of the Republic of Lithuania monitored the class
action institute in civil proceedings, during which it was established that the group action institute
was tried to be used in practice only several times and basically all cases were unsuccessful
(Ministry of Justice, 5R-23, 2016). The reasons why the class actions were not brought before the
courts were various: it was found that the action was based on different factual circumstances and
non-identical substantive legal norms; the plaintiffs did not avail themselves of the preliminary out-
of-court dispute resolution procedure; the rules of jurisdiction of the class actions were not
followed.

Another reason that caused the problems of the implementation of the class action institute is
related to the peculiarities of the representation of the interests of the group members. State
financial support is provided to consumer associations each year, but this support has largely not
been used to protect the public interest of consumers and to organize out-of-court settlement of
consumer disputes. Thus, the State Consumer Rights Protection Service had a heavy burden in out-
of-court settlement of consumer disputes: in 2016-2018, the number of consumer disputes
resolved by the State Consumer Rights Protection Service increased by 33 per cent (from 3076 to
4559) (Government, 1012, 2019).

Due to the ineffectiveness of the implementation of the concept of a class action, the improvement
of the legal regulation of this institute was initiated. On 14 January 2020, the legislator adopted the
amendments to the institute of class action prepared by the Ministry of Justice, which are expected
to enter into force on 1 July 2020 (Law Amending Articles, XIII-2778, 2020).

It is important to mention the essential aspects of improving the institute of class action.

The new regulation waived the plaintiff's obligation to substantiate and for the court to assess
whether a class action is a more expedient, effective and appropriate way of resolving a particular
dispute than individual actions. Accordingly, the choice of the procedural form of the remedied
infringement is a matter for the applicant's discretion and he is not required to state reasons for
that choice.

The new regulations waived the court's duty to assess the suitability of a group representative. The
amendment is based on the fact that the relationship of representation is based on trust, so it is up
to the group itself to decide who can act as its representative in court.

The new regulation waived the obligation for the court to assess whether the individual property
claims brought related to the subject matter and basis of the class action. Such an assessment is
made at later stages in the process.

Under the new regulation, a group of persons may be represented by a person with a university
degree in law. The list of eligible representatives includes public legal entities, including associations
and trade unions. Until then, the group had to be represented by an advocate. In addition,
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authorized consumer associations shall have the right to represent non-members. They will also
have the right to protect the public interest of consumers. This harmonises the conditions for consumer
associations to protect the public interest of consumers and to represent them in class actions.

Assessing the changes in legal regulation in Lithuania by adjusting the institute of a class action, a
positive aspect can be seen that consumer associations have the opportunity to represent class action
plaintiffs without the need for their membership in the association and thus protect public interest.

However, the issue of judicial remedies and the nature of the interest protected remains unresolved.
In this case, court decisions would only affect the persons involved in the proceedings, but the
protection of other persons would not be ensured, although their interests would fall within the
scope of similar subjective rights as the persons participating in the proceedings. The rights of
consumers who are unable to participate in the process are not protected. In this way, the
protection of public interest is not fully guaranteed. This situation shows that one of the main
problematic aspects of protecting violated consumer rights in Lithuanian civil proceedings is the
implementation of an inappropriate concept of a class action.

Another problematic aspect is the protection of individual consumers' rights. In order to defend
their infringed rights, individual consumers have several alternatives in addition to initiating class
action proceedings. In particular, they may try to resolve the dispute with the business entity by
mutual agreement, and may also seek the assistance of consumer organizations. Finally, the
possibility remains to go to court for judicial protection. In the latter case, the consumer inevitably
encounters difficulties in exercising that right. On the one hand, the consumer is usually not legally
literate and therefore bears the costs of litigation. These costs include legal advice, preparation and
service of procedural documents, representation in court, initiation of forensic examinations and
other similar expenses. On the other hand, there are often lengthy cases, especially in the case of a
multi-level judicial system (appeal, cassation, reopening of proceedings, etc.). At the same time, this
leads to psychological barriers for the consumer to go to court. These problems become apparent
in the case of small claims. Even after a successful conclusion of a case, the overall costs of litigation
can significantly exceed the compensation received by the consumer.

The possibilities of the consumer as an individual to defend his / her violated rights in Lithuanian
civil proceedings are associated with only a few benefits. First, the consumer's action can be
brought in the court of his place of residence. Second, consumers are exempt from stamp duty in
cases of unfair terms in consumer contracts. However, there are no exceptions for consumers in the
procedural rules governing the reimbursement of lawyers' fees. Consequently, these and other
remaining issues related to the examination of an individual claim are resolved by applying the
general rules of civil procedure. The problems identified in the protection of individual consumer
rights in civil proceedings presuppose a lack of effectiveness of the public interest protection
mechanism.

The analysis shows that in Lithuanian civil proceedings there are no effective conditions for the
protection of both groups of individuals and in case of mass violations of consumer rights.

The existing class action institute presupposes a limited consumer protection mechanism in civil
proceedings due to imperative procedural obstacles requiring at least twenty members to bring an
action and the active involvement of members in the proceedings.

Nevertheless, examples can be found in civil proceedings showing the exceptional conduct of
proceedings in relation to separate categories of cases with a public element. Peculiarities of family,
employment, public procurement and concession cases should be mentioned. In these cases, the
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proceedings are conducted exclusively with the court granting more rights and obligations than in
the normal individual proceedings in order to ensure more effective protection of public interest.

It is recognized that a class action protects the private interests of the members of the group when
it seeks to compensate for the damage suffered by the members of the group, and the public interest
protects the unlawful conduct of the defendant when a judgment is brought against an indefinite
group of persons. Therefore, mass violations of the rights and legitimate interests of large groups,
which are equated with violations of public interest, cannot be seen only as violations of the
individual interests of individuals.

Individual civil proceedings cannot fully guarantee the protection of public interest, even if it
provides for individual actions for the protection of public interest. This is because the concept of
the protection of public interest, which normally enshrines the right of public authorities to bring
an action in individual proceedings, is nevertheless insufficient, as such authorities may not have a
strong interest in bringing actions in the public interest, even where to consider that a public
interest or right has been infringed (Krivka, 2004b, 155-156). Such inaction may encourage further
breaches of public interest.

Overall, the issues raised require the identification of alternative consumer dispute resolution
methods in Lithuanian civil proceedings. The institute of class action as it is enshrined in civil
procedure law is not entirely flawed. It can effectively ensure the protection of private interests, but
with regard to consumer protection, it is necessary to set up a separate special institute for class
action, based on the concept of an opt-out class action aimed at protecting consumer rights in cases
of mass infringement. In order to protect the rights of individual consumers, it is important to
establish a separate category of cases, which determines the peculiarities of consumer dispute
resolution.

Conclusions

1. The institute of class action established in Lithuanian civil proceedings creates conditions for
the protection of the public interest of consumers, however, the mechanism of its
implementation limits the protection of the interests of an indefinite group of consumers in
cases of mass violations of law. In Lithuanian civil proceedings, it is necessary to expand the
institute of class action by creating an opportunity to effectively protect public interest. In order
to achieve this goal, it is recommended to apply the classical opt-out class action process model
in Lithuanian civil proceedings and systematically combine it with the opt-in group claim model.

2. The implementation of the right of an individual consumer to apply to a court in Lithuanian civil
proceedings is not fully harmonized with the requirement enshrined in the Constitution. The
established legal regulation of a class action does not ensure effective protection of public
interest in the field of consumer rights in the event of a single violation of the law.

3. There are two possible types of consumer dispute resolution in civil proceedings. In the first
case, a clear distinction must be made between the mechanisms for defending private and public
interests in the application of the class action institute. The concept of opt-out group action must
be applied to the protection of public interest, while the opt-in group action system must be
applied to the protection of a private interest. In the second case, a separate legal framework
must be established to provide consumers as individual claimants with additional guarantees
in civil proceedings compared to a general action. It is recommended to establish the category of
examination of individual cases in the field of consumer disputes in Lithuanian civil proceedings.
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Abstract

The aim of this study was to evaluate the implementation of knowledge based management
solutions in the port of Bushehr. The study methods for data collection in the field of
research include both descriptive and correlational in nature study methods. The
population in this study were all employees of the port of Bushehr, which were estimated
number of 617 people. The study was based on random sampling and the required sample
size in this study was based on statistical formula Cochran 189. The reliability and validity
of data collected in this study through the knowledge management questionnaire and the
implementation of knowledge management practices questionnaire have both been
confirmed. The results of this research are: Guidelines on the implementation of knowledge
management, knowledge creation, knowledge sharing and knowledge management
aspects of knowledge in Bushehr have an impact. The implementation of knowledge
management solutions with the establishment of knowledge management aspects
influence one another. The study found that organizational culture is the most influential
variable on knowledge management.

Keywords: Knowledge Management, Implementation Guidelines, Bushehr

Introduction

In today's world, rapid changes have led to organizations facing different challenges. In the
meantime, organizations, which benefit from opportunities created on their own by using
management tools and new technologies, are successful. Knowledge management is one of these
tools. Knowledge management is the process of creating value from invisible assets of the
organization (human capital). We live in the world that has rapid and inevitable changes due to the
phenomenon of globalization. These changes create problems, but they also provide opportunities
to organizations. Many organizations have tended to use modern management tools and new
techniques and principles in order to gain a competitive advantage and to continue and survive and
cope with environmental changes (Noroozian, 2003). Draker believes that successful managers are
not just seeking access to information in the information and knowledge age as sufficient
information is available in networks and databases and various backgrounds. Managers need more
to access the relevant and appropriate information which are processed, organized, formed, sorted
and processed to meet intellectual and professional contexts; the information which has the ability
to be converted to operation and in other words, it is operational and practical (Draker, 1993).
Nowadays, organization development programs rely on the human factor more than any other
factor without exception and take it into account that is the only outstanding variable which can
have constructive or destructive role in these programs. New programs of development look more
on fundamental transformation of organizations, so the main purpose these programs is
transformation of the organization's culture as the most outstanding infrastructure and
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transformation platform. It is not a long time that the issue of organizational culture has been
proposed in the form of the most basic organizational transformation field (Zomorodian, 2007).
Knowledge can create sustainable competitive advantage for organizations, because sources of
knowledge are complicated from the perspective of social perception and following them is very
difficult. Knowledge as a generality can provide the ability of changing organizations. Organizations
should try to operate their learning experience to create or develop the knowledge that creates
actual or potential competition management. Systematic classification, patterning and projecting of
organizational knowledge can only help to access knowledge for the whole organization easier and
faster. If the organization can use knowledge in the value creation activities and exploit
instrumental knowledge to implement available opportunities in the competitive market, the
knowledge has the strategic role (Hall, 2010). In the present era, organizations must always convert
their knowledge into up to date knowledge and move faster than the speed of environmental
changes. Knowledge management is the activity under development and its growth has been
obtained from two fundamental displacements: downsizing and technology development
(Valmohammadi, 2010). Organizations have acquired and stored workers’ knowledge through
knowledge management and with tools such as computers and databases easily accessible to
others. Acquisition, refining, maintenance and sharing of knowledge are the major part of the
activities of an organization since knowledge is the inputs and outputs of an organization.
Knowledge management collects all information and knowledge that are in progress around an
organization and reorganizes and analyzes them systematically and achieves more valuable content
through this way. For this reason, the age which we live in, has been called information and
knowledge management age. Knowledge management includes all the methods that the
organization manages the assets of their knowledge, that is how to collect, store, transport, use,
update and create knowledge. Brooks definition of knowledge management which also has been
accepted by the center of quality and productivity of America, says that knowledge management
includes strategies and processes to create, identify, capture, organize and manage critical skills,
information and knowledge, to empower people in the research of organization's mission with the
best way. Although there is no general agreement about the definition of knowledge management
and its domains, different texts have the same opinion in this point that there is different strategies
to apply knowledge management for the different positions and organizations (Doayi, Dehghani,
2010). If we consider that the fundamental component in maintaining the competitiveness of
nations and organizations is the power of knowledge in the age of globalization, then the
importance of the issue of knowledge management is more impressive. But the implementation of
knowledge management in any organization requires the existence of fields that should arise
whether they are technical or scientific, otherwise it will cause the waste of time and money for the
organization (Enayati et al, 2010). Halawi (2005) has done a study with aim to develop a model that
can be used to measure the success of knowledge management system in knowledge-based
organizations. The successful knowledge management system included variables of system quality,
knowledge quality, service quality, willingness to application and user satisfaction that measured
the success of knowledge management systems. The findings showed that this model has the
potential for use in future studies of knowledge management systems. Mirkamali, Izadian and
Mosadegh (2011) have done a study entitled “checking the status of knowledge management in
knowledge-based companies based in Isfahan Science and Technology Town”. The results showed
that there was more emphasis on hidden knowledge rather than obvious knowledge in the studied
companies and the knowledge had nature that is more personal. At the end, researchers have
suggested that a part of the experiential knowledge of individuals is documented to moderate this
situation so it can be easily shared with others.
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Nowadays, in addition to understanding the principles of knowledge management, organizational
knowledge is the basis of this implementation, organizational culture infrastructure of technology
and etcetera and the needs and demands of the organization are important. Bushehr port has been
raised as one of the patterns and leaders of country’s industry that has played an effective role in
the development of the country’s industry over the years of its activity. In past years, valuable
activities have been done to protect and promote physical assets of the company with various
improvement projects. On the other hand, it was also felt the necessity of company activity in the
field of maintaining, developing and guiding the intellectual and knowledge capital that in this
direction, knowledge management has been selected as the most desirable method. Knowledge
management is a collection of concepts and techniques to identify, acquire, create, share, recruit
and retain valuable organizational knowledge in the most optimum possible mode. Bushehr port
should profit from existing knowledge and creating new knowledge to select market and knowledge
management helps this port greatly in this matter. Analysis of knowledge management causes that
a manager understands the current location of the port and knows the development that should be
performed in which of the port areas. In fact, knowledge management implies on the identification
and implementation of that part of the collective knowledge which creates a competitive advantage
for the port. Heretofore a lot of the frameworks and methodologies have been presented by scholars
and different institutions both abroad and within the country in order to implement knowledge
management in organizations that mainly they are similar to each other in terms of content but they
have different words and phrases. In this study, it is discussed the investigation of implementation
guidelines of knowledge-based management in Bushehr port. For this purpose, the following
hypotheses were examined:

Guidelines of the implementation of knowledge management has effect on the knowledge creation
dimension from dimensions of knowledge-based management in Bushehr port.

Guidelines of the implementation of knowledge management has effect on the knowledge
establishment dimension from dimensions of knowledge-based management in Bushehr port.

Guidelines of the implementation of knowledge management has effect on the knowledge
registration dimension from dimensions of knowledge-based management in Bushehr port.

Guidelines of the implementation of knowledge management has effect on the knowledge sharing
dimension from dimensions of knowledge-based management in Bushehr port.

Research method

The present study is in the field of descriptive research in terms of gathering data and it is
correlational in terms of the nature of study. The statistical population of this study was all
employees of Bushehr port; the number of people has been estimated 617 persons in the
performing investigations. The sampling method was simple random in this study and Cochran's
formula was used to determine sample size. We could use Cochran formula to determine sample
size because the size of statistical population was specified that required sample size was calculated
186 persons using this formula in this study. Data collection tools were two questionnaires in this
study that are: A) knowledge management questionnaire which has 21 items and 4 components
that includes knowledge creation, knowledge establishment, knowledge registration and knowledge
sharing. Reliability of this test has been reported 0.86 using Cronbach's alpha and its validity has
been reported desirable. B) Guidelines of the implementation of knowledge management questionnaire
that the number of questions of this questionnaire were 30. This questionnaire includes 5
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dimensions that are technology, existing organizational processes, organizational people, strategic
commitment and organizational culture. Reliability coefficient of the mentioned questionnaire was
obtained 0.84 that showed suitable reliability coefficient for the questionnaire and its validity has
been reported desirable.

Findings

The findings from this study using regression statistical analysis include:

Table 1
Results of Durbin-Watson test of research hypothesizes
Hypothesis R R Square GOITEE LS Durbin-Watson
Square
First hypothesis 0.133 0.018 0.012 1.773
Second hypothesis 0.086 0.007 0.002 1.773
Third hypothesis 0.148 0.022 0.017 1.768
Fourth hypothesis 0.048 0.002 0.003 1.776

One of the assumptions that is considered in regression is independence of errors to each other (the
difference between the actual values and the values predicted by the regression equation). The
Durbin-Watson test has been used in order to investigate the independence of the errors to each
other; that assumption of the lack of correlation between errors were confirmed for research
hypothesizes according to the d statistic value of obtained Durbin-Watson for four hypothesizes
that were located between 1.5 and 2.5.

Another assumption, which is considered in regression, is that the errors are normally distributed
with zero mean. Obviously, regression can’t be used in the event of failure to secure this default. It
was observed that the distribution of errors is almost normal by comparing the frequently
distribution histograms of errors and normal distribution histogram. In addition, the mean value is
very small and close to zero and the standard deviation is close to one. Therefore, given that the
regression assumptions are established then the regression can be used.

Table 2
Univariate variance analysis of implement knowledge management strategies
. Sum of Degrees of | Mean of .
Hypothesis squares frﬁedom Squares F S18
Knowledge regression 1590.592 1 1590.592
creation residual 88761.831 188 474.662 3.351 0.0345
total 90352.423 189
Knowledge regression 674.639 1 674.639
establishment residual 89677.785 188 479.560 1.407 0.118
total 90352.423 189
Knowledge regression 1985.510 1 1985.510
registration residual 88366.914 188 472.550 4.202 0.042
total 90352.423 189
Knowledge regression 207.488 1 207.488
sharing residual 90144.935 188 482.058 0.430 0.013
total 903552.423 189
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Table 3
Significant level independent variable on the dependent variable
B Beta t Sig
Constant 50.646 2.904 0.004
Knowledge creation 1.084 0.133 1.831 0.0345
Knowledge establishment 0.428 0.086 1.186 0.118
Knowledge registration 0.903 0.148 2.050 0.042
Knowledge sharing 0.301 0.048 0.656 0.013

It has been discussed the investigation of the impact of the independent variable on the dependent
variable using regression model in this part. For this purpose, it have been used the variable of
guidelines of the implementation of knowledge management as criterion variable and the
knowledge creation, knowledge establishment, knowledge registration and knowledge sharing
variables as predictor variables. According to table 2, guidelines of the implementation of
knowledge management have been predicted by knowledge creation, knowledge registration and
knowledge sharing variables, but knowledge establishment variable has had no effect on it. In this
way, these variables have different predictive powers in explaining the implementation of
knowledge management according to table 1. Finally, knowledge creation, knowledge registration
and knowledge sharing directly affect the implementation of knowledge management according to
numbers that were obtained from table 3.

Discussion and conclusion

In explaining the first hypotheses, it can be said that dimensions of knowledge management include
knowledge sharing, knowledge transfer, knowledge establishment and knowledge creation. As it is
evident from these names, all of their functions are increasing productivity. Increasing productivity
will cause to improve providing guidelines for knowledge management. Knowledge creation will
cause to create opportunities and better conditions for implementing knowledge management in
organizations. This matter will cause to increase productivity by organization management
planning. Nonaka and Takeuchi (2008) emphasize on the importance of hidden knowledge in the
process of knowledge creation and express the externalizing as main process of knowledge
creation. So the impact of knowledge creation on the implementation of knowledge management is
one of the most obvious cases. This result is consistent with results of Alvani et al (2007),
Alimardani (2008), Vaezi and Moslemi (2009), Rastogi (2008), Nonaka and Takeuchi (2008), Ward
(2009), Hoorak (2001), Yahya and Gah (2002), McAdam (2001), Wong and Aspinwall (2005) and
Valmohammadi (2010). It can be said for the second hypothesis that the intention of knowledge
establishment is the increasing of organization's ability to get things done and ultimately enhance
its value. The main factor is creation of a common language between coworkers in the success of
any project of knowledge establishment. So the knowledge establishment is one of the factors that
will cause the optimized implementation of knowledge management. But the reason of non-
alignment of this study with these subjects can be the studied sample; because Bushehr port has
had an optimal activity in the field of knowledge management for years and, somehow it can be said
that knowledge management has been established in Bushehr port. So it is not felt to need of
reintegration for the knowledge management implementation anymore. The findings of the study
of Alvani et al (2007) also indicated the lack of knowledge establishment effectiveness in social
capital; the result of this hypothesis is consistent with the mentioned research. This finding is non-
aligned with the result of the study of Pazhoohan (2010) and Jamshid Nezhad (2008). In explaining
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the third hypothesis it can be said that raw knowledge get into the organizational valuable
knowledge in processing step. The processing includes storing, refining, organizing, analyzing,
comparing, correlating, exploring and variety of techniques. This matter involves a bit beyond
giving title to knowledge so that the others can easily retrieve it whenever needed, or that it
requires complex, advanced and statistical analysis to be able to discover and reveal hidden
relationships and insights on it. Specifically and exactly, two types of processing are needed to
speed up the process of knowledge registration from raw data: extraction and transformation or
conversion. It can be achieved the desired result from knowledge registration and its use in
implementation of knowledge management. This finding is consistent with the results of the study
of Nonaka and Takeuchi (2008), Ward (2009), Vaezi and Moslemi (2009). This finding is also non-
aligned with the results of the study of Alvani et al (2007). The reason of non-alignment can be the
difference in the studied sample. In explaining the fourth hypothesis it can be said that institutions
and companies should understand the necessity of culture creation of knowledge sharing between
employees through a process called “institutionalizing the knowledge management” in order to
desirable use of knowledge management. The importance of institutionalizing the knowledge
management in the company is for this reason that first, makes correction staff incorrect
understanding from knowledge management and second, helps them to understand the benefits of
knowledge sharing within the organization. Nowadays, most institutions have found that
knowledge senior expert can play role as potential leader to improve the process of discovery and
dissemination of knowledge in the organization and to encourage employees with different
personalities in order to embrace the culture of knowledge sharing. This finding is consistent with
the obtained results of the study of Ansari Ranani and Ghasemi Nameghi (2009), Rasaiian (2008),
Nonaka and Takeuchi (2008). The finding of Hasanzadeh'’s research (2007) is also non-aligned with
the result of this hypothesis. The reason of non-alignment can be the difference in governmental
and non-governmental organizations.

According to the results which obtained from the data, it is suggested that more attention should
be paid to the role of knowledge management in organizations by holding internet training classes
and virtual world. It is proposed to enhance professional skills in employees by proper planning
and conducting practical classes. According to the data result, it is proposed to enhance perceptual
skills in employees by holding training courses in kind that each of the staff have a strong and
proper understanding of existing conditions that they can properly manage the part of their job and
achieve to appropriate return. According to the results which obtained from data, it is proposed to
give component employees the permission in some decisions of this complex that they have the
right to decide and they themselves can decide to increase performance by thinking and then they
share their decisions with others. According to data, it is proposed to increase performance skill in
staff by holding psychological courses for them in order to increase self-knowledge and self-
confidence to lead better efficiency for the complex.
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Abstract

The article is devoted to some specific procedural aspects and procedural law regulations
concerning the voluntary auctions of real estate and procedural requirements of the
selling procedures set forth by law under the competence of the bailiff and their procedural
actions. This article researches the limitation of the procedural rights of the debtor and
owner of the pledged real property during the procedure of the voluntary auctions of real
estate. The article shows many quite contradictory explanations from legal scientific
articles and textbooks that explain the debtor and creditor's rights and describe the
existing practice from case law. The article describes procedural peculiarities which
according to law regulations could be used during the prosecution of the voluntary
auctions of real estate and special rights for a seller and buyer set forth by article No. 2089
of Civil law of the Republic of Latvia and its influence on the procedural efficiency and total
procedural expenses of the debtor. The article analyses the conclusions and explanations
of the Constitutional Court of the Republic of Latvia about the voluntary auctions of real
estate and procedural rights of the parties during this procedure and the tasks of the
procedure of voluntary auctions of real estate as well.

Keywords: civil process, voluntary auction of immobility, bailiff role, rights of debtor

Atslégas vardi: civilprocess, labpratiga izsole, paradnieka tiesibas, tiesu izpilditajs

Ievads

Labpratigas izsoles kreditoru prasibu apmierinasanai ir iecienits procesualais veids, kada tiek
realizétas tiesibas sanemt no paradnieka saistibas izpildijumu. Gandriz katra kreditéSanas,
aizdevuma un/vai hipotekas liguma kreditors ietver Civillikuma (Civillikums, 1937, 1321.p.)
1321. panta noteikumus, kas saistibu neizpildes gadijuma dod hipotekarajam kreditoram tiesibas
iniciét Civilprocesa likuma 49. nodala paredzéeto labpratigas pardoSanas izsolé procesu (Civilprocesa
likums, 1999, 49. nodala, 396. p.). So procediiru visai aktivi pieméro jau no t.s. “krizes gadiem”, ko
varam identificét ar 2008. gada vidu/beigam un turpmakiem diviem tris gadiem, ka ari $aja perioda
savu skaidrojumu par Civilprocesa likuma 396. panta un 397. panta attiecigo dalu atbilstibu Latvijas
Republikas Satversmes 92. pantam lieta nr. 2010-08-01 devusi Latvijas Republikas Satversmes
tiesa, bet attieciba uz ipasam prasibam, kadas noteiktas Civilprocesa likuma 49. nodalas 398. pant3,
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jaatzime, ka tam ir biitiska nozime tie$i uz procesa izmaksam, ka ari tas nodroSina pircéjam iespéju
noverst savlaicigi neizpilditos procesualos pienakumus un attiecigi samazina paradnieka izdevumu
nastu, tomeér $Sim specialajam prasibam, ka ar1 So prasibu faktiskas realizacijas iespéjam, autores
ieskata, nav pieversta pietiekama uzmaniba un tiesu praksé veérojamas tendences, kuras nebut
nerada parliecibu, ka likuma prasibas saistiba ar labpratigas nekustama ipaSuma izsoles procesa
norises Ipatnibam, kadas noteiktas, t.sk. Civillikuma 2089. panta, tiktu nemtas vera. levérojot
mineéto, autores ieskata, jautajums ir padzilinati petams noluka uzradit konkréeta procesa norises
ipatnibu ievéroSanas butisko nozimi attiecigo civilprocesualo tiesibu un materialo tiesibu
pilnvértigai realizacijai. Apskatot specifiskas prasibas saistiba ar nekustamo ipasumu labpratigo
izsoli, javadas péc reguléjuma, kads noteikts Civilprocesa likuma 49. nodala 398. panta pirmaja dala,
proti, ka labpratigas izsoles norisinas péc tiem noteikumiem, kadi paredzeéti tiesas spriedumu
izpildei, ieverojot Civillikuma 2075., 2083., 2084., 2087., 2089. un 2090. pantu prasibas.
Autore 81 darba ietvaros pieversisies specifikai, kada labpratigo izsolu norises procesam paredzéta
tieSi Civillikuma 2089. panta, tomeér (ka rada autores iegltie prakses pieméri) netiek ievérota pie
labpratigo izsolu norises, un nakas secinat, ka Civilprocesa likuma attiecigi 69. un 73. nodala
neparedz 1pasu (specialu) reguléjumu labpratigo izsolu procesa specialo prasibu ievérosSanai un
procesualas kartibas nodrosSinasanai. Saistiba ar labpratigo nekustamo ipaSumu izsoles norises
kartibu vienlaikus jaapskata $1 procesa iniciéSanas iespéjas no pasa paradnieka puses, ka ari no
kreditora puses, un So tiesibu savstarpéjo lidzsvaru, jo civilprocesualajam tiesibam jabut tadam, lai
tas patiesam varéetu praktiski izmantot, nevis tikai raditu Skietamibu par So tiesibu esamibu. Ja
procesualas tiesibas nav praktiski realizéjamas, tad nevar runat par So tiesibu esamibu, bet gan par
tiesibu esamibas Skietamibu. Satversmes tiesa savos spriedumos norada, ka tiesibas uz taisnigu
tiesu ietver sevi ari tiesibas uz tiesiskai valstij atbilstosu procesu. Ta, pieméram, Latvijas Republikas
Satversmes tiesa sava 2013. gada 21. oktobra sprieduma lieta Nr. 2013-02-01 norada: “(..) Taisniga
tiesa ka pienacigs, tiesiskai valstij atbilstoss tiesas process aptver vairakus elementus - savstarpéji
saistitas tiesibas. Taja ietilpst, pieméram, tiesibas uz pieeju tiesai, pusu lidztiesibas un sacikstes
princips, tiesibas tikt uzklausitam, tiesibas uz motivéetu tiesas spriedumu, tiesibas uz parsudzibu
(skat. Satversmes tiesas 2008. gada 5. novembra spriedumu lieta Nr. 2008-04-01 8.2. punktu un
2010. gada 17. maija spriedumu lieta Nr. 2009-93-01 8.3. punktu) (..).” Identiski Satversmes tiesa
norada sava 2010. gada 24. novembra sprieduma lieta Nr. 2010-08-01, kur tiek skatita lieta par
Civilprocesa likuma 396. panta un 397. panta attiecigo dalu atbilstibu Satversmes 92. pantam.
Autores ieskata, runajot par procesu un apskatot personu procesualas tiesibas kopsakariba ar
Satversmes tiesas atzinam, atslégas vardi ir “atbilstoss process”, kas, protams, ir plass tvérums, lidz
ar to butiski identificet, kas tiek saprasts ar terminu “atbilsto$s process”, un lidz kadai konkrétibas
robezai atbilstiba tiek vertéta. Autores paSas skatljuma atbilstoSam procesam bitu javar
nodrosinat, ka taja paredzétas tiesibas ir praktiski realizéjamas, proti, tas ir pietiekosi konkretizétas
un skaidras, ka ari tiesibu piemérotajs Sis tiesibas butiski nesaSaurina, piemérojot dazZadas
interpretacijas metodes, ka ari procesualas tiesibas ir pietiekama méra saskanotas ar saistitiem
normativiem aktiem, t.i., materialo tiesibu normu reguléjumu un specialajam normam, ja tadas
attiecigaja sfeéra pieméro un procesualais reguléjums nepieprasa no personas neizpildamus
pienakumus, pieméram, tadus, kurus procesuala norma neregulé vai kadi taja nav paredzeéti.
Runajot par labpratigo nekustamo ipasSumu izsolu norises reguléjumu, ieziméjas visi ieprieks
mineétie aspekti, ka ari vienlaikus ir apskatams tas - vai procesualais reguléjums ir saskanots ar
materialo tiesibu norma esoSo reguléjumu, ka un vai $is tiesibas, t.sk. procesualas 1patnibas, tiek
realizétas praksé. Ta ka Sis reguléjums un tiesibas bija noteiktas ari t.s. Pirmas Latvijas laika, lidz ar
to iespéju robeZzas pieejams ari vésturiskais ieskats. Autore uzmanibu velta civilprocesa efektivitatei;

52



LABPRATIGAS IZSOLES TIESAS CELA PROCESUALAS TPATNIBAS,
CIVILLIKUMA 2089. PANTA PIEMEROSANA UN SATVERSMES TIESAS SKAIDROJUMI

efektivitates viena no galvenajam sastavdalam ir personu iesp€jas izmantot savas procesualas
tiesibas, ka ar1 So procesualo tiesibu saskanotiba ar materialo tiesibu normam, t.sk. specialajam
normam. Autore darba izmantos analitisko, sintézes, monografisko, zinatniskas indukcijas metodi.
Raksta apskatitajam jautajumam ir nozime civilprocesa norises problematisko aspektu identificéSanai,
ka ar1 civilprocesa un civilprocesualo tiesibu attistibas tendencu identificéSanai, vadoties no
Satversmes tiesas skaidrojumiem, ka ari tiesu prakses piemeériem, ko lieto attiecigo specifisko procediiru
vértéSanai un iesaistito personu tiesibu/pienakumu skaidrosSanai, juridiskaja literatiira dotajiem
skaidrojumiem un pamatojumu attiecigo procesualo tiesibu izlietoSanai un procesa norisei.

Labpratigas nekustamo ipasumu izsoles procesualas ipatnibas un
paradnieka tiesibas

Saskana ar Civilprocesa likuma 49. nodalas 396. panta pirmo dalu ierosinat nekustama ipasuma
labpratigas pardosanas izsolé procesu, iesniedzot attiecigo pieteikumu tiesai, tiesigi - ipasnieks vai
kilas néméjs, kuram ir tiesibas pardot kilu par brivu cenu (Civilprocesa likums, 1999, 49. nodala,
369.p.). Satversmes tiesa sava 2010. gada 24. novembra sprieduma lieta Nr. 2010-08-01 noradijusi,
ka “(..) apstridétais institiits - nekustama ipaSuma labpratiga pardosana izsolé€ tiesas cela - nenoteic
kartibu, kada risinami stridi par tiesibam. Gadijumos, kad pieteikumu iesniedz kilas némeéjs, tas
regulé kartibu, kada realiz€éjama kilas tiesiba. Tadejadi uz $adu procesu nav attiecinami visi
elementi, kas ietilpst tiesibu uz taisnigu tiesu satura. (..)”. Vienlaikus Satversmes tiesa norada, ka
likumdevejs ir atzinis, ka Sos procesualos jautajumus jaskata tiesa, lidz ar to uz tiesas procesa
ietvaros pienemto lémumu ir attiecinami tiesibu uz taisnigu tiesu elementi. Tiesibas pardot kilu par
brivu cenu tiek ietvertas puSu liguma, kur ipasnieka (kas var but vienlaikus ar1 iekilatajs un
paradnieks) un kreditora starpa norunatos noteikumus regulé Civillikuma 1319. un turpmakie
panti, ipasi pievérSot uzmanibu tam, ka kreditora tiesibas pardot kilu labpratiga izsole tiesas cela
regulé Civillikuma 1321. pants (Civillikums, 1937, 1321. p.), bet paradnieka tiesibas prasit Sadu
pardosanu noteiktas Civillikuma 1323. panta, savukart kilas némeéja atbildiba noteikta Civillikuma
1328. panta. Autore ipasi pieversisies minéto Civillikuma pantu analizei un taja noteikto tiesibu
praktiskas izlietoSanas iespéjam, ka ar1 juridiska literatiira ietvertajiem skaidrojumiem par attieciga
procesa norisi.

Pirms pieveérsties padzilinatai procesa izpétei saistiba ar labpratigas izsoles norises ipatnibam,
autore vélas iezimeét tas procesualas un materialas tiesibu normas, ka ari So normu skaidrojumus
tiesu prakse un juridiskaja literatiira, kas paredz pasa paradnieka tiesibas iesniegt pieteikumu par
nekustama ipaSuma labpratigu pardoSanu tiesas cela. Autore akcenté, ka Civilprocesa likuma 49.
nodala, ka ari Civillikuma 1323. pants (Civillikums, 1992) butiski ierobeZo nekustama ipaSuma
ipasnieka (kas vienlaikus var biut arl paradnieks) iespéjas iesniegt pieteikumu saskanpa ar
Civilprocesa likuma 49. nodalu, toties Sis tiesibas sekmigi var izmantot kreditors. Raugoties uz
Civillikuma 1323. panta redakciju, secinams, tur ietvertas prasibas nekustama ipasuma ipaSniekam
(paradnieka) praktiski procesuali nav izpildamas, jo Civilprocesa likuma 49. nodala vispar nesatur
procesualo reguléjumu tam, kada veida lietas ipaSnieks (paradnieks) varéetu dot nodroSinajumu
kreditoram (kilas némeéjam), lai varétu prasit lietas pardosanu izsolé. Pirmkart, no minéta jasecina,
ka ipaSuma ipaSniekam (paradniekam) materiala tiesibu norma paredz tiesibas, kuras procesuali
nav realizéjamas, lidz ar to tas ir Skietamas. Otrkart, juridiskaja literatiira atrodamie skaidrojumi
par Civilprocesa likuma 396. pantu norada uz to, ka tieSi paradnieka tiesibu neesamiba tiek
atzita par atbilstoSu un pareizu procesualo reguléjumu un juridisko situaciju. Ta, pieméram,
“Civilprocesa likuma komentari” (II dala, 29.-60.! nodala) (Torgans, 2012, 610-611), skaidrojot
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Civilprocesa likuma 396. pantu, vienlaikus skaidro ari Civillikuma 1323. pantu, noradot: “(..) nevar
piekrist izteiktajam viedoklim, ka Civillikuma 1323. panta noteikumi butu izpilditi ar to vien, ka
nekustama ipaSuma izsoles noteikumos iekilatajs noraditu, ka (..) pircéjs parada summu ar visiem
blakus prasijumiem maksas kilas némeéjam. (..) No saistibu nodroSinajuma butibas izriet, ka tam ir
jabit realam un veiktam pirms attiecigas procesualas darbibas, konkrétaja gadijuma - pirms
pieteikuma iesniegSanas tiesa. (..).” No citéta ir skaidrs, ka paradniekam, lai realizétu vina tiesibas,
ir jaizpilda kaut kas, kas nodefinéts loti visparigi un bez konkretizacijas, ka ar1 procesuala kartiba
sadam darbibam nav paredzeta Civilprocesa likuma 49. nodala, 11dz ar to paradnieka (iekilatas
lietas 1paSnieka) beztiesigums Saja procesa ir acimredzams, tas izriet arl no komentariem, proti,
saskana ar “Civilprocesa likuma komentari” (Il dala, 29.-60.1 nodala) (Torgans, 2012, 610-611) tiek
noradits, ka “(..) Civilprocesa likuma 49. nodalas normas nav ietverti noteikti kritériji ipasnieka jeb
kila devé€ja tiesibam iesniegt pieteikumu (..)”, un vienlaikus Civilprocesa likuma komentaru autori
pilniba nepiekrit tam skaidrojumam, kuru devusi G. ViSnakova un K. Balodis un kuru autore talak
Saja darba cités saistiba ar skaidrojumu pie Civillikuma 1323. panta. Minéta sakara autore izvirza
divus jautajumus - pirmais, kapéc mantas ipaSniekam, kas apskatamaja gadijuma ir nekustama ipaSuma
ipasnieks un paradnieks attieciba pret kreditoru, biitu jadod nodroSinajums kilas némeéjam, lai
iesniegtu pieteikumu par iekilata nekustama ipasuma labpratigu pardosanu izsolé. Otrais - kadam
meérkim kalpotu $ads nodros$inajums, ja pati nekustama 1paSuma Kkila kalpo ka nodroSinajums un
var tikt pardota, tikai ieverojot kreditora intereses sanemt saistibas izpildijumu. Jaatzimeé, ka
Civillikuma 1323. pants nedod nekadu tuvaku skaidrojumu par $ada nodrosinajuma bitibu
un veidu, lidz ar to svarigi atzimeét, ka likuma noteikto paradnieka pienakumu konkretizacijas
pakape ir zema un tam ir tieSa ietekme uz paradnieka tiesibu esamibu vispar, ka ar1 So tiesibu
faktiskas izlietoSanas iespéjam.

Attistoties juridiskai domai, ka to liecina ieprieks dotais citats par skaidrojumiem pie Civilprocesa
likuma 396. panta, tiesibu nepietiekama konkretizacija tiek atzita par attaisnojamu tiesibu
neesamibai, ko pamato atsauces uz attiecigu tiesu praksi un judikatiru. Juridiskaja literatiira, t.i.,
“Civillikuma komentari. Lietas, valdijums, tiesibas uz svesu lietu” (VisSnakova un Balodis, 1998, 198)
komentara pie 1323. panta noradits: “(..) iekilatas nekustamas lietas pardoSanu izsolé paradnieks
var prasit pirms saistibas izpildijuma termina iestasanas. (..) Pardodot nekustamo lietu izsolg, kilas
tiesiba tiek dzesta (1380. p.). Tapéc arl nepiecieSams kreditoram dot citu nodroSinajumu.
Nodrosinajums var but, pieméram, ari tads, ka, grieZoties tiesa par nekustama ipaSuma pardoSanu
labpratiga izsolé, iekilatajs izsoles noteikumos norada, ka pircéjs parada summu ar visiem blakus
prasijumiem maksa kilas néméjam. (..)” Ka jau autore minéja, skaidrojosas juridiskas literatiiras
“Civilprocesa likuma komentari” (Il dala, 29.-60.1 nodala) autori $o skaidrojumu pilniba noliedz,
liekot tam preti skaidrojumu par paradnieka tiesibu faktisku neesamibu, ka ar1 paradnieka pienakumu
ievérot Civillikuma 1587. pantu, pacta sunt servanda principu un ligumisko atsavinasanas
aizliegumu (skat. Civillikuma 1080. pantu), un, apkopojot visus minétos argumentus, tiek izdarits
sledziens par paradnieka tiesibu neesamibu. Attieciba uz Civillikuma 1080. pantu ka skersli
paradniekam veérsties tiesa ar attiecigu pieteikumu par iekilata nekustama ipaSuma pardoSanu
labpratiga izsole javerté ka pavisam neatbilstosa, ta ka pasa panta noradits, ka aizliegumam pretéja
riciba neizsauc atsavinajuma spéka neesamibu, bet gan tikai tiesibas kreditoram pieprasit
zaudéjumu atlidzibu, ja tadi biitu radusies. Ta ka $aja gadijuma runa ir par paradnieka tiesibu
realizaciju, kas notiek caur tiesu un norit noteikta procesuala kartiba, kur kreditora tiesibas tiek
ievérotas pilna apmera, tad Sads attaisnojums paradnieka tiesibu neesamibai vai ierobeZojumiem
nerod nekadu logisku vai sapratigu izskaidrojumu. Saskana ar juridiskaja literatiira atrodamo
skaidrojumu par tiesibu noteiktibas, ka ari tiesibu sapratiguma nozimi, tiek noradits, ka “(..) nav
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Saubu par to, ka tiesibas ka tadas ir racionala un sapratiga izpausme, ta ka tiesibas ir racionalais
regulators savstarpéjam attiecibam sabiedriba. Logiski, ka tiesibas uz likuma normu noteiktibu, ir
viena no neatnemamam sastavdalam cilveka dzivé; bez ta (péc bitibas) nevar runat par kaut kadam
“tiestbam” vispar.” (Vlasenko, 2014, 11, 13).

Autore saistiba ar ieprieks citéto “Civillikuma komentari. Lietas, valdijums, tiesibas uz svesu lietu”
(ViSpakova un Balodis, 1998, 198) autoru doto skaidrojumu pie Civillikuma 1323. panta vélas
nepiekrist tam, ka pardosanu izsolé paradnieks var prasit tikai pirms izpildijjuma termina,
ta ka, gramatiski tulkojot Civillikuma 1323. panta teikto, attiecigus ierobeZojumus
paradnieka tiesibas nerodam, ka ari nekur citur Civillikuma nav noteikts, ka 1323. pants
piemérojams tikai lidz saistibas termina iestajai. Vadoties no Civilprocesa likuma 49. nodala ietverta
reguléjuma, stipri apSaubams, ka paradnieks varétu caur tiesu apstiprinat pardosanas noteikumus,
kas neatbilstu kreditora interesém, un Saja sakara galvenokart hipotékas apméram. Autore vélas
akcentet, ka efektivai procesa norisei un tiesibu realizacijai svarigs butu ari jautajums - vai uz
nekustamo Ipasumu registréta hipotéka (tas apmers) vienmeér atbilst faktiskajam parada saistibu
apmeéram, vai arl saistibas apmeérs ir cits, pieméram, biutiski mazaks, 1idz ar ko paradniekam
(nekustama 1paSuma ipaSniekam) varétu rasties ievérojamas procesualas problémas pamatot
tiesai, kapéc 1pasuma atsavinaSanas summai attiecigi janotiek par zemaku cenu, neka kopéjais
registrétas hipotékas apmeérs, ko tiesa varétu iztulkot ka likumigo Skérsli sada pieteikuma
apmierinasanai. Otra iesp€ja - paradniekam janorada pardoSanas nosacijumos tada cena, kas ir
nostiprinatas hipotékas apméra, lidz ar to pardosanas cena (ar augstu ticamibu) biitu nesameériga
un paredzami novestu tikai pie papildu izdevumiem. Autore pielauj, ka sada gadijuma to varétu
atrisinat ar kreditora izdotu izzinu par saistibas atlikumu uz konkrétu datumu, ko paradniekam
(domajams) vajadzétu varet sanemt no kreditora jebkura laika. Salidzinajumam jasaka, ka ar Sada
rakstura procesualam problémam nesaskarsies kilas némeéjs pat tad, ja kilas némeéja noradita
pardosanas cena biis acimredzami zemaka par kilas néméja uzraditajam paradnieka saistibam
kopuma un pasa kilas némeéja laba registréto hipotékas(u) apméru. Minéta sakara autore aprakstis
nesenus prakses piemeérus, kuri demonstre ieprieks teikto, ta, pieméram, Rigas rajona tiesa Jurmala
2017. gada 8. maija, izskatot kreditora “X bankas” iesniegto pieteikumu par iekilata nekustama
ipasuma Jirmalas pilséta atsavinaSanu labpratiga izsol€, noléma to pilniba apmierinat, neskatoties
uz to, ka kreditoram uz $o ipaSumu bija registrétas divas hipotékas ar kopéjo saistibas apmeéru
vairak par astonsimt tikstoSiem eiro, tiesai neradas jautajumi par pardosSanas nosacijumu
apmierinasanu, kur izsoles sakumcena péc kreditora uzradita bija noteikta Cetri simti tikstosi, kas
divas reizes zemaka neka kopéjais saistibu apmérs. Pie tam, $1 pieméra sakara jaatzime, ka kreditors
sava pieteikuma tiesai nenoradija, ka ir uzteicis paradniekam abus aizdevuma ligumus, t.i., péc
abam registrétajam hipotékam, un saistibu apmeérs biitiski lielaks neka pardosanas cena, par kadu
kreditors lidz apstiprinat pardosanas nosacijumus. Savukart jau 2017. gada 14. decembri $is pats
kreditors “X banka” veérsas Rigas rajona tiesa Jurmala ar jaunu pieteikumu, bet par to pasu iekilato
ipaSumu, taCu Soreiz norada, ka saistibas japilda péc cita liguma, t.i., otras kartas hipotékas, bet
pardosanas cenu norada tadu pasu, kadu noradija sava 2017. gada 8. maija pieteikuma, kad ltdza
apmierinat pieteikumu par saistibu, kas bija nodrosinata ar pirmas kartas hipotéku. Ari 2017. gada
14. decembri Rigas rajona tiesa Jirmala pienem pozitivu lémumu kreditora “X banka” pieteikumam,
pie tam tiesai nerodas jautajums, ka iespéjams divreiz pardot labpratiga izsolé vienu un to pasu
iekilato nekustamo ipaSumu. Ar minéto tiesu prakses pieméru autore vélas akcentét divas
problémas, t.i., ka kreditoram ir iesp€jams nenoradit visus faktiskos apstaklus par parada summu
un apstaklus saistiba ar ligumu uzteikumiem, bet tas netiks apSaubits no tiesas puses, pat ja ieraksti
par saistibam, kas nodroSinatas ar hipotéeku, uzradis pavisam citu saistibu apmeéru, ka arl minétais
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neklist par skersli kreditoram atsavinat iekilato ipaSumu, noradot pardosanas cenu zemaku par
kopeéjo saistibu apméru. Japiebilst, ka nekadi efektivi procesuali instrumenti, lai apturétu vai
ietekmetu negodpratiga kreditora ricibu, paradniekam Saja procesa nav. Otra probléma, kuru ari
uzrada ieprieks aprakstitais prakses piemeérs, t.i., ka Sadus pieteikumus par iekilata nekustama
ipaSuma pardoSanu izsolé kreditors var iesniegt par katru saistibu atseviski, lai ari ta butu
nodroSinata ar vairakam hipotékam uz vienu un to pasu ipaSumu, bet tiesa neapsvers jautajumu
par sada tiesas lémuma izpildes iespéjam, ne arl par tiesibu godpratigas izlietoSanas pienakuma
ievéro$anu, kas izriet no Civillikuma 1. panta. Seit svarigi atzimét, ka tiesas Iémums par nekustama
ipaSuma pardoSanu labpratiga izsolé péc savas biutibas ir realizéjams vienreiz (jo $i procesa
ietvaros iekilatais nekustamais ipasums tiks realizéts) un tikai $1 viena procesa ietvaros kreditoram
japiesaka visas savas materialas pretenzijas pret paradnieku, kas izriet no ar hipoteku
nodrosinatajam saistibam, ta ka tiesas lémums, kas tiek pienemts Civilprocesa likuma 49. nodalas
kartiba pats par sevi nav lemums, kas dod kreditoram tiesibas piedzit vinam pienakosas summas,
bet gan lémums par noteikta procesa iniciésanu, lai 8i procesa rezultata kreditors sanemtu tam
pienakosas summas, t.i., saistibu izpildijumu, savukart to, kada saistiba ir jaizpilda kreditoram
saskana ar Civillikuma 1. panta (Civillikums, 1937, 1. p.) prasibam un Civilprocesa likuma 9.1 panta
prasibam, kreditoram butu janorada sava pieteikuma tiesai, secigi, ja kreditoram ir vairaki
prasijumi, kas nodroSinati ar vienu un to pasu nekustama ipasSuma Kkilu, tad saskana ar tiesibu
godpratigas izlietoSanas kriterijiem visas $is saistibas buitu janorada pieteikuma tiesai.

Autore minéta sakara izvirza domu, ka Civillikuma 1323. pants un taja ietverta prasiba par
nepiecieSamibu paradniekam dot nodrosinajumu Kreditoram nebitu attiecinama uz
gadijumiem, kad par kilu kalpo nekustamais ipasums. Civillikuma sadala, kura atrodas 1323.
pants, neruna ekskluzivi tikai par nekustamiem ipaSumiem un Kkilas tiesibam uz Siem IpaSumiem,
bet gan visparigi par kilas tiesibu; secigi, Sadu noteikumu attiecinasana uz iekilato nekustamo
ipaSumu, kas ne logiski un ne pat procesuali nav savienojami ar iekildjuma priekSmeta bitibu un
nodrosSinata kreditora (Saja gadijuma hipotekara kreditora) nodroSinajuma augsto pakapi, ir
vértéjama ka vismaz bezmerkiga. Ka liecina autores ieprieks noraditie komentari par materialo un
procesualo tiesibu izlietoSanas skaidrojumiem pie Civillikuma 1323. panta un Civilprocesa likuma
396. panta, no tiem izriet, ka komentétaji nonak dzilas pretrunas, proti, secina, ka Civillikuma
1323. panta noteikto tiesibu realizacijai nepiecieSamais atbilstoSais procesualais reguléjums
Civilprocesa likuma 49. nodala nav ietverts, no ka talak izdara secinajumu, ka tiesibu
neesamiba ariir paradnieka tiesibas. Petot skaidrojumus par Civillikuma 1323. panta piemérosanu
un bitibu, janorada, ka cits juridiskas un skaidrojosas, ka ari macibu literatiras autors sava darba
par lietu tiesibam, t.sk. kilas tiesibam un Civillikuma 1323. pantu, proti, ]. Rozenfelds “Lietu tiesibas”
(Rozenfelds, 2004, 213-214), tikai piemin, ka tads reguléjums pastav, tomér par ta bitibu, ne ar1
piemérosanas ipatnibam nekas netiek paskaidrots, pie tam autors atsaucies uz F. Konradi, A. Valters
darbu “Lietu tiesibas. Baltijas Vietéjo likumu kopojuma III dalas skaidrojumi”, izdotu 1935. gada.
Salidzinot likumu “Vietéjo Civillikumu kopojums” (Tieslietu ministrijas seviskas komisijas sagatavojuma,
1928, 172.1pp., 1449. p.). 1449. panta tekstu, kas attiecigi Sobrid spéka eso$a 1937. gada Civillikuma
ir 1323. pants, jaatzist, ka redakcionali panti identiski lidzigi sadala, kur runats par paradnieka ka
lietas 1pasnieka tiesibam arvien pardot lietu, lai nokartotu savas saistibas. Tomeér, raugoties péc So
tiesibu jegas un butibas mekléjumiem, atzinums, ka panta redakcija ir saglabajusies vésturiski
praktiski nemainiga turpat 100 gadus, nebit nenozimeé, ka $is tiesibas un $o tiesibu definéjums ir
neapSaubami un neapstridami pietiekoSs vai atbilstoss, lai tas praktiski varetu realizét.
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Civillikuma 2089. panta piemeérosana nekustamo ipasumu
labpratigas izsoles

Civilprocesa likuma 49. nodalas 398. pants (Civilprocesa likums, 1999, 49. nodala) norada, ka nekustamo
ipaSumu labpratigas izsoles tiesas cela rikojamas saskana ar Civilprocesa likuma noteikumiem, kadi
paredzéti tiesas spriedumu izpildei, ka ari to, ka So procesu veic tiesu izpilditajs. Vienlaikus noteikts,
ka labpratigas iekilata nekustama 1ipaSuma izsoles realizacija jaievéro attiecigie Civillikuma panti,
taja skaita 2089. panta noteiktais. Autore ipasi pieversisies Civillikuma 2089. panta specifikai,
kuru Civilprocesa likuma 398. pants prasa ievérot pie labpratigam izsolém. Saskana ar
Civillikuma 2089. pantu gadijuma, ja labpratiga izsolé vairaksolitajs vilcinas izpildit nosacijumus vai
vinam nav pardodamas mantas iegliSanai vajadzigo personisko 1pasibu, tad mantu péc pardevéja
pieprasijuma no jauna noliek izsolé uz minéta vairaksolitaja rekinu un risku. Bez tam $aja panta
noteikts, ka vairaksolitajam lidz jaunas izsoles (kas notiek uz vina rékina) norisei vina tiesiba paliek
speka un vin$ var novérst nakamo izsoli, ja samaksa no vina pienakoSos summu, procentus un ari
jaunas izsoles izdevumus. Tatad Sim procesualajam reguléjumam ir tieSa ietekme uz pardeveja (kas
ir paradnieks) procesualiem izdevumiem, jo Civillikuma 2089. pants neSaubigi nosaka, ka gadijuma,
ja vairaksolitajs nesamaksa savu nosolito summu, nakamo izsoli riko uz vina rékina. Saistiba ar
Civillikuma 2089. panta piemérosSanu ir vairaki neskaidri jautajumi, kuriem reguléjums Civilprocesa
likuma nav noteikts, ka ar1 noteiktas procesualas 1patnibas pie labpratigo izsolu norises praksé
netiek novérotas. Praktiskos piemeérus tiesu nolemumu veida autore uzradis un analizés turpmak
Saja darba. Ir vairaki butiski jautajumi, kuri jaapskata saistiba ar Civillikuma 2089. panta
pieméroSanu, pirmkart, - vai Civilprocesa likuma 73. nodala paredz attiecigu procesualo reguléjumu
Civillikuma 2089. panta noteikto tiesibu/pienakumu realizacijai procesa ietvaros, un, otrkart, kas ir
pardevejs Civilprocesa likuma 2089. panta izpratné. Attieciba uz procesualo reguléjumu Civilprocesa
likuma 73. nodala, lai attiecigi piemerotu Civillikuma 2089. pantu - specials reguléjums nav
noteikts, un, ja vairaksolitajs nesamaksa noteiktaja termina, iestajas Civilprocesa likuma 614. panta
un 615. panta minétas sekas. Tiesu izpilditajs rikojas tieSi péc $1 reguléjuma un labpratigo izsolu
ipatnibas, t.sk., Civillikuma 2089. pantu neievéro. Jaatzimé, ka reguléjums, kads tas Sobrid ir
Civilprocesa likuma 49. nodala, neprasa, lai pardosanas nosacijumos pieteikuma iesniedz€éjs noraditu
specifiskas prasibas, kadas attieciba uz labpratigajam izsolém noteiktas Civilprocesa likuma 398.
panta. Lidz ar to var secinat, ka jau procesa sakumposma, t.i., kad pieteic€js vérSas tiesa, no
iesniedzéja neprasa likuma noteikto ipatnibu ievéroSanu. Nakamais jautajums - kas ir pardeveéjs
Civillikuma 2089. panta izpratnée, ta ka Saja panta noteiktas procesualas kartibas inicieSanu var
realizét péec “pardeveja pieprasijuma”. Ta ka Civilprocesa likuma 73. nodala neregulé procesualo
kartibu - kad tiesu izpilditajam vérsties pie pardevéja, tad japienem, ka pardevéjam, atsaucoties uz
Civilprocesa likuma 398. pantu un Civillikuma 2089. pantu, vajadzétu but iesp€jai uzreiz versties pie
tiesu izpilditaja ar attiecigo laigumu, savukart tiesu izpilditajam jaievéro likums un specifiskas
prasibas labpratigas izsoles norisei. TieSi Saja aspekta ari paradas jautajums par to, kas uzskatams
par pardevéju, respektivi - pats ipasnieks vai kreditors, kurs iniciéjis procesu. Autore minés nesenu
prakses pieméru, kas visticamak uzrada, ka Civillikuma 2089. pants ir vél viena “mirusi” norma,
kuras pieméroSana (iznemot paradnieku) neviens cits nav ieintereséts, 11dz ar to taja paredzétas
tiesibas praktiski nav izmantojamas. Ka pieradijums teiktajam minams sekojoSs prakses piemeérs -
paradnieks (nekustama ipasuma ipasSnieks) izpildu lieta, kur tam piederosais nekustamais ipaSums
tika pardots labpratiga izsol€e saskana ar kreditora “X bankas” pieteikumu un tiesas izdotu lemumu,
péc tam, kad vairaksolitaja piedavatais samaksas veids ar bankas garantiju (skat. Civilprocesa
likuma 611. panta 2. daJu) netika pienemts, iesniedza zveérinatam tiesu izpilditajam lugumu
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rikoties saskana ar Civilprocesa likuma 398. pantu un Civillikuma 2089. pantu, noliekot IpaSumu
atkartota izsole uz vairaksolitaja rekina. Tiesu izpilditajs atteicas rikoties pec Civilprocesa likuma
398. panta un 2089. panta, secigi paradnieks iesniedza stidzibu par $adu atteikumu saskana ar
Civilprocesa likuma 632. pantu. Rigas pilsétas Latgales priekSpilsétas tiesa, kur tika skatita iesniegta
stidziba (Civillietas Nr. C29266618), zverinats tiesu izpilditajs iesniedza paskaidrojumus, ko,
autores ieskata, ir verts citét, lai uzskatami pamatotu, ka Civilprocesa likuma 398. panta minéta
atsauce uz procesualajam Ipatnibam pie labpratigas nekustama ipaSuma izsoles un attiecigo
Civillikuma pantu prasibu, tostarp 2089. panta prasibu ievéroS$anas, ir neizpildami, jo norma tiek
ignoréta ka no tiesu izpilditaja, ta arl no tiesas puses. Tatad apskatamaja gadijuma (prakses
pieméra) zvérinats tiesu izpilditajs civillieta Nr. C29266618 iesniedza sekojoSus paskaidrojumus:
“(.) attieciba uz noradi par specialo kartibu, kuru péc siidzibas iesniedzéjas ieskata tiesu
izpilditajam ir japieméro labpratigajas izsolés, norada, ka Civillikuma 2074. pants noteic, ka
pardosSana izsolé ir no pardodamas lietas ipasnieka viedokla vai nu labpratiga, vai piespiesta. Pirmo
drikst izdarit pec pardeveja pasa ieskata ka tiesas cela (2076. p.), ta ari privata karta, bet otro katra
zina tikai tiesas cela. Savukart 2075. pants noteic, ka, pardodot labpratiga izsolé, vienalga, vai to
izdara tiesas cela vai privata kartiba, li1dzéju savstarpéjas tiesibas un pienakumus noteic péc vinu
starpa norunatiem noteikumiem un pie tam galvena karta péc tiem, ko licis prieksa pardeve;js.
Civillikuma 2076. pants precize, péc kadiem noteikumiem ir veicama nekustama ipaSuma labpratiga
izsole tiesas cela, proti, ir piemérojami Civilprocesa likuma noteikumi. Lidz ar to normativie akti
neparedz situaciju, kad, pardodot ipaSumu labpratiga izsolé tiesas cela, vairaksolitaja vilcinasanas
izpildit nosacijumus mantas iegiiSanai bitu par iemeslu mantas jaunai nolikSanai izsolé uz
vairaksolitaja rékina un risku. Civilprocesa likuma 614. panta neparprotami ir noradita tiesu
izpilditaja riciba, ja izsole tiek atzita par nenotiku$u, turklat pardoSanas nosacijumos, kuri ir
pievienoti klat piespiedu izpildei iesniegtajam lémumam, ir norade, ka izsoles izzinoSana un nekustama
ipasuma pardosana notiek saskana ar Civilprocesa likumu. (..).” Autore citéta paskaidrojuma sakara
vélas verst lasitaja uzmanibu uz to, ka tiesu izpilditajs, pamatojoties uz Civillikuma 2074. pantu un
2076. pantu, nonak pie secinajuma, ka Civillikuma 2089. pants nepastav, ka arl nepastav
Civilprocesa likuma 398. pants, un tur noteiktais tiesu izpilditajam nav saisto$s. Minétais ir sava zina
paradoksals piemers, ta ka Civilprocesa likuma 49. nodala un 389. pants tiesu izpilditaju izpratneé
(acimredzot) nav Civilprocesa likuma sastavdala, kas butu japiemero labpratigu nekustamo
ipasumu izsolu procesa, ta vieta butiskais akcents tiek parnests uz Civilprocesa likuma E sadalu un
73. nodalu. Rezumeéjot Civillikuma 2089. pants tiek “izslegts” no procesa norises, pamatojot to ar
Civillikuma 2074., 2076. pantu, savukart Civilprocesa likuma 389. panta specialas (ipasas) prasibas
tiek “izslégtas” no procesa, pamatojot to ar Civilprocesa likuma E sadalu. Autore jau identificéja visas
nosauktas problémas saistiba ar Civillikuma 2089. panta piemérosanu, ka ari paradnieka (lietas
ipasnieka) tiesibam vispar. Savukart attieciba uz tiesas izdaritajiem secinajumiem Civillieta Nr.
C29266618 jaatzime, ka tiesa léma, ka suidzibas iesniedz€js, budams paradnieks un iekilatas lietas
ipasnieks, neesot pardevéjs, 1idz ar to nekadas tiesibas no Civillikuma 2089. panta tam neizriet.
Tiesa noradija, ka pardevéjs esot kreditors “X banka”, jo péc ta pieteikuma notiek pardosana, pie
tam tiesa aprobeZojas ar So savu secindajumu un jautadjuma bitiba talak neiedzilinajas, lai gan
parrakstijalemuma Civilprocesa likuma 389. pantu. NeSaubigi, ka pardoSanas nosacijumus sagatavo
kreditors, ja kreditors ir persona, kura vérsas tiesa ar pieteikumu par iekilata nekustama ipasuma
pardoSanu labpratiga izsolé, bet autores ieskata ir stipri apSaubams, ka kreditors $ada veida iegiist
pardeveéja statusu vai pardevéjam nepiecieSamas IpaSibas un tiesibas, pirmkart, jau tapéc, ka
Civillikuma 1328. pants norada, ka kreditors atbild ka pilnvarnieks, kas nozimé, ka vins ari darbojas
identiski pilnvarniekam. Nakamais arguments, kur$ jamin, iebilstot pret kreditora ka pardevéja
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statusu labpratigas izsoles procesa, ir pats pardoSanas process un Civillikuma 2003. panta minétie
kriteriji, t.i, “(.) pardot var katrs, kam ir tiesiba pardodamo priekSmetu brivi atsavinat; (..)".
Nodrosinatais kreditors tiesigs ierosinat atsavinasanu, kas, ievérojot procesualo kartibu, nevar tikt
atzita par “brivu atsavinasanu”, ta ka kreditors ir paklauts noteiktai procesualai kartibai, kuru var
realizéet tikai caur tiesu (skat. Civillikuma 1321. pantu). Tadejadi kreditora procesualais statuss,
vadoties no sapratigiem un logiskiem apsvérumiem, visticamak biitu - pardevéja pilnvarnieks.
Pilnvarnieks no darbosanas pilnvarotaja vieta vai varda neiegiist nekadas pilnvarotajam piederosas
tiesibas, t.sk. pardevéja ka ipasSniekam Civillikuma 994. panta izpratné piederosas ipaSuma tiesibas,
l1dz ar to kreditors tikai inicié procesu, bet tas tiek realizéts paradnieka ka ipasSnieka un atsavinataja
varda, pie tam ar vina izteiktu gribu (skat. Civillikuma 1321. pantu). Ja pielautu, ka pareizs ir pretéjs
skaidrojums, tad nonakam pie secinajuma, ka pardot var kads, kuram lieta nepieder. Lai ar1 $adu
situaciju un taja skaita tiesiskas sekas regule Civillikuma 2010. pants, tomer attieciba uz nekustamo
ipasumu nevar distancéties no Civillikuma 994., 1315. un 1331. panta teikta. Skaidrojumu, ka
process norisinas paradnieka tiesibu aizsardzibai, lai arl ne visai viennozimigi, tomér dod ari
Latvijas Republikas Satversmes tiesa sava 2010. gada 24. novembra sprieduma lieta Nr. 2010-08-
01, noradot, ka: “(..) Tiesnesim nav javerté iesp€jamie pusSu pretéjie viedokli, bet gan uz tam
iesniegto dokumentu pamata japarliecinas par to, kas noradits Civilprocesa likuma 397. panta otraja
dala. Tatad, kaut ar1 pienakums kilas tiesibas priekSmetu - nekustamo ipasumu - pardot izsolé
tiesas cela ir vérsts uz paradnieka tiesibu aizsardzibu, tiesneSa lémuma pienemsanai paredzéta
vienkarsSota kartiba. (..)” Saistiba ar iepriek$ minéto autore vélas izcelt vél vienu sava zina unikalu
situaciju, proti, ka labpratigas nekustama ipasuma pardoSanas process, kurs$ tiek deklaréts ka
paradnieka interesés notiekoSs, tomeér realiz€jas veida, ka pats paradnieks Saja procesa paliek
beztiesigs un no procesa ir izslégts. Turpinot prakses piemeéra analizi, janorada, ka pirmas instances
tiesas spriedums tika parstidzéts Rigas apgabaltiesa, kura, atsaucoties uz Civilprocesa likuma 447.1
panta otro dalu, pievienojas pirmas instances tiesas lemumam, sava léemuma vélreiz cit€ja
Civilprocesa likuma 398. pantu, neizdarot nekadus secinajumus, bet dodot atsauci uz skaidrojoSo
juridisko literaturu, t.i., “Civilprocesa likuma komentari” (Il dala, 29.-60.1 nodala) (Torgans, 2012),
lemuma noradot sekojoso: “(..) Saistiba ar minéto procesualo tiesibu normu tiesibu doktrina
izskaidrots, ka $1 norma péc butibas nosaka, ka izsole notiek péc visparéjiem sprieduma izpildes
noteikumiem ar panta paredzétiem izpémumiem. (..)” (Torgans, 2012, 630). Autore piekrit, ka
Civilprocesa likuma 398. panta ir atsauce uz visparéjiem sprieduma izpildes noteikumiem, ka ari
taja ir paredzeti attiecigi iznémumi, kas jaievéero. Jautajums ir cits - kapéec tie netiek ieveroti.

Nosléguma jaatzimé, ka autores dotais nesenas tiesu prakses piemeérs ir nonacis tie$a pretruna ar
Latvijas Republikas Satversmes tiesas 2010. gada 24. novembra sprieduma lieta Nr. 2010-08-01
19.1. punkta minéto, ka ari skaidrojumiem, kas izriet no pasas tiesas piemérotas skaidrojosas
juridiskas literatiras, t.i., “Civilprocesa likuma komentari” (II dala, 29.-60.1 nodala), proti: “(..)
Secinajums par Civilprocesa likuma 73. nodalas noteikumu piemérosanu nav nepareizs péc bitibas,
tacu minéetas tiesibu normas piemeérojamas tiktal, ciktal Civilprocesa likuma 49. nodalas normas
neparedz atSkirigu reguléjumu. (..)” (Torgans, 2012, 617). Saistiba ar iepriekS minéto autore secina,
ka Civilprocesa likuma 49. nodala noteiktas specialas prasibas prakse netiek ievérotas, kas ir pretéji
Satversmes tiesas sprieduma lieta Nr. 2010-08-01 dotajiem skaidrojumiem un ari izpratnei par to,
ka likums tiesiska valstl ir saistoSs un jaievéro ikvienam.
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Civilprocesa likuma 49. nodalas prasibas un Civillikuma
2089. panta piemérosana, ja labpratiga izsolé tiesas cela
pardodama lauksaimniecibas zeme

Saistiba ar Civillikuma 2089. panta pieméroSanu labpratigajas nekustamo ipasumu izsolés un uz
tam attiecinamas specifiskas prasibas par vairaksolitaja personiskam ipasibam attieciga ipaSuma
iegtiSanai, autores skatijuma, ipasa uzmaniba javelta panta minétajam kritérijam “(..) ja vinam nav
pardodamas mantas iegiiSanai vajadzigo personisko 1pasSibu”, nemot véra likuma Par zemes
privatizaciju lauku apvidos VI nodala ieviestos grozijumus, kas stajas speka 2014. gada 1. novembr1
un nosaka specialu personu loku, kuras tiesigas iegiit sava ipasSuma lauksaimnieciba izmantojamo
zemi, ka arl iegustamas lauksaimniecibas zemes maksimalo apjomu un citus Kkritérijus, kuru
ievérosana (no logikas viedokla) biitu sagaidama, ari realiz€jot labpratiga izsolé lauksaimniecibas
zemi. Nav Saubu, ka lauksaimnieciba izmantojama zeme var kalpot par kilu un bt apgritinata ar
hipotéku; secigi, pastav iespé€ja, ka ari $ads ipasSums var tikt nodots labpratigai izsolei. Saskana ar
likuma Par zemes privatizaciju lauku apvidos VI nodalas 30.3 pantu minéti iznémumu gadijumi, uz
kuriem nav attiecinamas ierobeZojosas prasibas, kas savukart minétas $i likuma 28.1, 30.1 un 30.2
panta, tomeér likuma noraditaja iznémumu uzskaitijuma nav pieminéta lauksaimniecibas zemes
pardoSana piespiedu vai ar1 labpratigas izsolés tiesas cela, kas attiecigi nozimé, ka specialas normas
iznémumi neattiecas uz labpratigas pardosanas izsolé tiesas cela gadijumiem un specialas normas
prasibas butu ieverojamas. Tomeér Civilprocesa likuma 49. nodala neparedz prasibas, kadas bitu
noradamas pieteikuma vai pardoSanas nosacijumos, ja pardodamais ipasSums ir lauksaimniecibas
zeme. Jaatzimé, ka $ada gadijuma Civillikuma 2089. panta pieméroSana buitu absoliti nepiecieSama
un pat obligati paredzama pardosanas nosacijumos. Autore jau ieprieks noradija, ka Civilprocesa
likuma 49. nodalas 396. pants neprasa no kreditora, lai tas pardoSanas nosacijumus saskanotu ar
398. panta ipasajam prasibam, tostarp Civillikuma 2089. pantu. Nav Saubu, ka izsoles procesa var
piedalities ka fiziskas, ta arf juridiskas personas, un speciala norma katrai no $Sim personam nosaka
citus kriterijus, lai ta varétu bt lauksaimniecibas zemes ieguvéja, tatad Seit ir svarigas iesp€jama
vairaksolitaja atbilstiba kritérijiem, tomeér Civilprocesa likuma 49. nodalas reguléjuma nav
paredzéta specialo normu prasibu izpilde attieciba uz lauksaimniecibas zemi. Vadoties no visiem
ieprieks raksta citétajiem viedokliem un skaidrojumiem, ir konstatéjams, ka Civilprocesa likuma
398. panta noteiktas prasibas prakseé izpildas tikai dal€ji, bet specialas prasibas tiek ignorétas vai
arl to realizéSanai nav paredzeta attieciga procesuala kartiba. Identiski ir ar darijjumiem ar
lauksaimniecibas zemém, ja Sadi 1paSumi nonak labpratigas izsoles procesa. No labpratigam
izsoléem piemérojama vispareja tiesu spriedumu piespiedu izpildes procesa paredzéta Civilprocesa
likuma 73. nodala neizriet, ka tiesu izpilditajs, pardodot lauksaimniecibas zemi, pildis specialas
normas prasibas vai ka tiesu izpilditajam vispar biitu tads pienakums. Vadoties no minéta, autore
secina, ka darfjumi ar lauksaimniecibas zemi ir vel viena IpaSumu kategorija, kur piemérojamas
specialas normas prasibas nav saskanotas ar procesualo normu, attiecigi ievieSot papildu nepiecieSamo
reguléjumu Civilprocesa likuma 49. nodala. Attieciba uz piedzinas vérSanu uz lauksaimniecibas zemi
japiemin, ka, salidzinajuma ar vésturisko reguléjumu, esosais Civilprocesa likums neparedz nekadas
specialas kartibas ieverosanu, ja piespiedu vai labpratiga izsolé tiesas cela tiek pardota lauksaimniecibas
zeme, turpretl 1938. gada Civilprocesa likuma 1237. panta piezime noteica: “(..) Kad piedzina versta
uz lauksaimniecibas nekustamu mantu vai ari uz biezi apdzivotu vietu un pilsétu nekustamu mantu,
kurai piemit lauksaimniecibas raksturs, Sini panta paredzétais termin$ pagaidam noteikts
triskartigi garaks. (..)” (Civilprocesa likums 1938, 409). Velak Saja piezimé pie 1237. panta ieviestas
izmainas, kuras noteica, ka izsoles nav noturamas laika no 1. aprila lidz 30. septembrim, bet laika
no 30. septembra ir jaievéro 1285. panta noteiktie termini. Autore vélas akcentét ar1 vel vienu
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kritériju, kas bija ietverts Civilprocesa likuma ta vesturiska redakcija, t.s. Pirmas Latvijas laika, bet
Sobrid ir pilnigi izzudis no Civilprocesa likuma, pie tam $im kritérijam, autores ieskata, butu loti
pozitiva nozime ari attieciba uz labpratigam nekustamo ipaSumu izsolém tiesas cela, kas tada karta
nodroSinatu atbilstosas izsoles sakumcenas noteikSanu, kas cita starpa tika minéts ka arguments
konstitucionalaja sudziba, kur Satversmes tiesa taisija spriedumu lieta Nr. 2010-08-01. Tatad
saskana ar 1938. gada Civilprocesa likuma 1326. panta redakciju: “(..) Jauna izsole noliekama ne
agrak ka 1285. panta noraditaja termina bez otrreizéja novértéjuma un noturama péc tiem pasSiem
noteikumiem, kadi pastav pirmajai izsolei, tikai ar to starpibu, ka otra izsolé mantu var pardot ari
zem noveértéjuma, tomér ne zem to prasijumu summas, kas bauda apmierinajuma kartiba
priekSrocibu vai prioritati pret visam uz nekustamo mantu vérstam piedzinam. Ja Sis pédéjais
noteikums parkapts, tad izsole uzskatama par speka neesoSu. (..)” Panta ietverts aizliegums pardot
zem prioritaro prasijumu kopsummas, kas atzistams ka butisks paradnieka interesu aizsardzibas
mehanisms un vienlaikus kalpo par nodroSinajumu kreditoram, ka vins$ izsoles rezultata sanems
savu prasijuma summu pilna apjoma. Jo ipasi pie labpratigam nekustamo ipaSumu izsolém tiesas
cela Sada kritérija ievéroSanas nepiecieSamiba pasargatu ari pasSu kreditoru no iespé€jamam
prasibam no paradnieka puses par nodaritiem zaudéjumiem (skat. Civillikuma 1328. pantu), ka ar1
noverstu jebkadas Saubas par to - vai noteikta izsoles sakumcena bijusi atbilstosa.

Identificetas problémas saistiba ar specifiskam prasibam labpratigas nekustamo 1paSumu izsoles
tiesas cela procediras un to neievérosSana prakse lauj izdarit secinajumu, ka vitali nepiecieSama
procesualo tiesibu pilnveidosana, savstarpéja saskano$ana (harmonizacija) un precizésSana, lai
izslegtu situacijas, kur paradnieka tiesibu neesamiba tiek atzita par pareizu un tiesisku juridisko
situaciju, ka ar1 Civillikuma un Civilprocesa likuma noteiktas specialas prasibas tiek “izslégtas” no
procesa tikai tapéc, ka nepastav atbilstoSs procesualais reguléjums, vai arl iesp€jami pretrunigi
tiesibu un pienakumu skaidrojumi, ko uzskatami uzrada prakses piemeéri un juridiskaja literatira
atrodamie pretrunigie skaidrojumi, kas neievie$ skaidribu.

Secinajumi

1. Autore secina, ka juridiskas literaturas skaidrojumi Civillikuma 1323. pantam kopsakariba ar
Civillikuma 1080. pantu un 1587. pantu tiek uzraditi ka pamatojums paradnieka procesualo tiesibu
neesamibai, t.i,, vérsties tiesa ar pieteikumu par iekilata nekustama ipaSuma pardoSanu labpratiga
izsolé. Paradnieka tiesibu neesamiba tiek atzita par tiesisku un juridiski korektu situaciju.

2. Civillikuma 1323. panta prasibas par paradnieka nodrosinajuma doSanu kreditoram nav noregulétas
Civilprocesa likuma 49. nodala, bet nevar tikt izmantotas par tiesisku argumentu, lai pamatotu
paradnieka tiesibu neesamibu.

3. Civilprocesa likuma 49. nodala neprasa pieteikuma iesniedzéjam pardosanas nosacijumus saskanot
ar Civilprocesa likuma 398. panta noteiktajam specialajam prasibam.

4. Civilprocesa likuma 49. nodalas specialas prasibas un reguléjums noteikts Civilprocesa likuma
398. panta prakse netiek ieverots un iztrukst saskanots reguléjums ar 398. panta noteiktajam
Ipatnibam un Civilprocesa likuma 73. nodalu.

5. Civillikuma 2089. panta piemérosana praktiski nav realizéjama, ko apliecina tiesu prakse, lai gan
tam ir tieSa ietekme uz paradnieka procesualajam izmaksam, ka ari uz vairaksolitaja tiesibam.

6. Civilprocesa likuma 49. nodalas prasibas nav saskanotas ar specialo normu prasibam, kas
attiecas uz darijumiem ar lauksaimniecibas zemi un nosaka ierobeZojumus ieguveéjiem.
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Abstract

The objective of the research is to assess the importance of fair competition in the economy.
On the basis of the conclusions of the analysis, to assess whether the restrictions of the
competition law ensure fair competition and therefore whether it is justified to restrict the
freedom of economic activity. A proper understanding of the nature of competition law
could encourage companies to comply with it, thus contributing to the long-term economic
development of Latvia, the European Union and even globally.

The research results indicate that the breach of competition law influences the competitiveness
of several markets simultaneously, not only the undertakings involved, but the welfare of
consumers as well.

Analysis and scientific induction and deduction methods, the comparative method, as well
as observations were used in the research.

Atslegas vardi: godiga konkurence, konkurences noteikumi, tiesibas veikt saimniecisko darbibu,
darijumu slégSanas briviba

Ievads

Tautsaimniecibas izaugsmi ietekmé ierobeZojumi, kas paredzeti konkurences tiesibas. Tie ierobeZo
gan uznémumu vienpuséju ricibu, gan vienoSanas uznémumu starpa, taja skaita gan apvienosanas
darfjumus, gan valsts atbalstu. Sie ierobeZojumi kavé atsevisku uznémumu attistibu, tirgus varas
nostiprinasanu, ka ari palielina razoSanas un realizacijas izmaksas. lerobeZojums apvienoties var
kavet ar1 papildu finansu lidzeklu un zinatibas (know-how) piesaisti, lidz ar to biznesa vide nereti
rodas prieksstats, ka konkurences tiesibu iedaba ir pretéja biznesa logikai un kavé uznémuma
darbibu un Komerclikuma noteikta mérka - pelpas giuSana - sasniegSanu. Konkurences tiesibu
ierobezojumi nereti paredz uzpémumu vadibai pienemt lémumus, kas ir pretéji konkréta
uznémuma biznesa interesém, tadéjadi radot jautajumu par to, vai uznémuma vadiba ievero krietna
un riipiga saimnieka principu, par kura ievérosanu ta ir personigi atbildiga. So prieks$statu pamato
ne tikai nacionalajas, bet arl ES tiesibu normas nostiprinata saimnieciskas darbibas/komercdarbibas
briviba.

Raksta merkis ir petit godigas konkurences nozimi tautsaimnieciba. Balstoties uz analize izdaritajiem
secinajumiem, veértét, vai konkurences tiesibu ierobeZojumi nodroSina godigu konkurenci un tade]
ir attaisnojama saimnieciskas darbibas/komercdarbibas brivibas ierobeZoSana. Pareiza izpratne
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par konkurences tiesibu iedabu varétu mudinat uznémumus tas ieveérot, tadejadi sniedzot ieguldijumu
kopeja tautsaimniecibas attistiba ilgtermina Latvija, Eiropas Savieniba un pat globali.

Pétijuma teorétiska baze ir atzipas un viedokli par tirgus reguléjumu un konkurences tiesibu
piemérosSanas praksi. Pétijjuma normativa baze ir Ligums par Eiropas Savienibas darbibu, Latvijas
Republikas Satversme, Konkurences likums, Eiropas Cilvéktiesibu tiesas, ES Tiesas un Latvijas tiesu
judikatiira un prakse. Pétijjuma empiriskais pamats ir autores personiga pieredze, esot konkurences
tiesibas praktizejosai juristei.

Pétijuma tiek izmantotas visparzinatniskas, ka ari specialas juridiskas izzinas metodes: analizes
metode, zinatniskas indukcijas un dedukcijas metode, salidzino$a metode, ka ari vésturiska metode
un noveérosana.

Tiesibu veikt saimniecisko darbibu aizsardziba

Jebkuram uznémumam neatkarigi no ta, vai tas ir dominéjoSs vai ne, biitu jabut tiesibam izveléties
tirdzniecibas partnerus un brivi rikoties ar savu ipasumu. 16 Saja nodala, izvértéjot starptautiskas
un nacionalas normas, tiks rasts pamatojums tam, ka ir aizsargatas personas tiesibas veikt
saimniecisko darbibu, ka ari pastav darijumu slégSanas briviba.

Cilveka tiesibu un pamatbrivibu aizsardzibas konvencijas1’ pirma protokola 1. panta pirma dala
nosaka, ka jebkurai fiziskai vai juridiskai personai ir tiesibas uz ipaSumu. Nevienam nedrikst atnemt
vina IipaSumu, iznemot, ja tas notiek sabiedribas interesés un apstaklos, kas noteikti ar likumu un
atbilst visparéjiem starptautisko tiesibu principiem. ES pamattiesibu hartas 16. pants paredz, ka
darijjumdarbibas brivibu atzist saskana ar ES tiesibu aktiem un valstu tiesibu aktiem un praksi.
Hartas 17. pants nosaka, ka ikvienai personai ir tiesibas uz ipaSumu, kas iegiits likumigi, tiesibas to
lietot un atsavinat, ka ar1 tiesibas attieciba uz to dot rikojumu savas naves gadijumam. Nevienam
nedrikst atpemt ipasSumu, ja vien tas nav jadara sabiedribas interesés, ka arl gadijumos un
apstaklos, kuri ir paredzeti tiesibu aktos, ar noteikumu, ka par zaudéjumiem laikus izmaksa taisnigu
kompensaciju. Ipa§uma izmanto$anu var noteikt ar tiesibu aktiem, ciktal tas nepiecie$ams visparéjas
interesés.18 Latvijas Republikas Satversmes 105. panta pirmais teikums garanté ikvienam tiesibas
uz ipasumu.!® Taja nav minéta darijumu slégsanas briviba. Vienlaikus neviena citétaja norma nav
minétas tiesibas veikt saimniecisko darbibu ka aizsargajamas pamattiesibas. Tacu saimnieciska
darbiba ir saistama ar ipaSumu.

Par 1pasumu var tikt uzskatiti loti dazadi prasijumi, proti, tadi, kuru izpildi varétu pieprasit, jo
pastav skaidrs tiesisks pamats. 20

16 ES Tiesa. 1991. gada 3. jiilija spriedums lieta C-62/86. Judikataras krajums, [-03359 lpp., 55. punkts

17 Cilveka tiesibu un pamatbrivibu aizsardzibas konvencija: Eiropas Padomes daudzpuséjs starptautisks dokuments.
Latvijas Vestnesis, 143 /144, 13.06.1997.

18 Eiropas Savienibas Pamattiesibu harta (LV): ES dalibvalstu ligums. Eiropas Savienibas Oficialais Véstnesis, Nr. C 202,
7.06.2016. Pieejams: https://eur-lex.europa.eu/legal-content/LV/TXT/?qid=1581761435955&uri=CELEX:12016P/TXT
(skatits 14.02.2020.)

19 Latvijas Republikas Satversme: Latvijas Republikas likums. Latvijas Véstnesis, 43, 01.07.1993., 105. pants

20 Satversmes tiesas 2019. gada 16. maija spriedums lieta Nr. 2018-17-03. Pieejams:
https://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-content/uploads/2018/08/2018-17-
03_Spriedums.pdf#search= (skatits 14.02.2020.), 14. punkts; Satversmes tiesas 2015. gada 6. oktobra lemums lieta Nr.
2014-35-03. Pieejams: http://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-content/uploads/2016/02/2014-35-
03_Lemums_izbeigsana.pdf#search=105.%20pants%20saimniecisk%C4%81 (skatits 14.02.2020.), 11.1. punkts;
Satversmes tiesas 2010. gada 27. oktobra spriedums lieta Nr. 2010-12-03. Pieejams:
http://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-content/uploads/2016/02/2010-12-
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Civillikums regule civiltiesisku attiecibu rasanos, grozisanu un izbeigSanos. Saskana ar Civillikumu
saistibu tiesibas rodas vai nu no tiesiska darijuma, vai no neatlautas darbibas, vai péc likuma, un uz
to pamata vienai personai - paradniekam - jaizdara par labu otrai personai - kreditoram - zinama
darbiba, kam ir mantiska vértiba.?! Saskana ar Komerclikumu saimnieciska darbiba ir jebkura
sistematiska, patstaviga darbiba par atlidzibu, un komercdarbiba ir viena no saimnieciskas
darbibas formam pelnas gisanas noliika. 22 Konkurences tiesibas saimnieciska darbiba neatkarigi
no tas juridiska statusa un veida, kada ta tiek finanseéta, ir jebkura darbiba, kuru veido precu vai
pakalpojumu piedavasana tirgii.23 Tadéjadi saimnieciska darbiba aptver ari tadus darijumus, kuru
meérkis nav pelnas giiSana. Secigi, saimnieciska darbiba ir darfjumu slégSana, kuru izpildi varéetu
pieprasit. Lidz ar to Satversmes 105. pants garanté tiesibas veikt saimniecisko darbibu.

Ar “tiesibam uz ipaSumu” Satversmes 105. panta izpratné saprotamas visas mantiska rakstura
tiesibas, kuras tiesiga persona var izlietot par labu sev un ar kuram ta var rikoties péc savas gribas,
tostarp tadas var biit personas ekonomiskas intereses, kas saistitas ar saimnieciskas darbibas
veikSanu. 24 Lidz ar to secinams, ka aizsargajamas ir ne tikai tiesibas veikt saimniecisko darbibu, bet
ar1 ricibas briviba saimnieciskas darbibas ietvaros. Lidz ar to Satversmes 105. pants garanté
darfjumu slégSanas brivibu. Tadéjadi jebkura persona ir tiesiga, lai piedavatu tirgl preces vai
pakalpojumus, klut par komersanta ipaSnieku, slégt sabiedribas ligumu, izveléties precu un
pakalpojumu veidus, pirkt saimnieciskajai darbibai nepiecieSamas preces un pakalpojumus un
pardot savas preces un pakalpojumus, brivi izveloties darijjumu partnerus, personai ir tiesibas
paplasinat saimniecisko darbibu, apvienoties ar citiem saimnieciskas darbibas veicejiem, ka ari
partraukt saimniecisko darbibu. Satversmes tiesa ir atzinusi, ka gadijumos, kad ipasnieks nevar
savu Tpasumu brivi lietot, giistot no ta iespéjamos labumus, vina ipasuma tiesibas ir ierobezZotas. 25

Tacu saskana ar Satversmes 105. panta otro un treSo teikumu ipasuma tiesibas var tikt ierobeZotas
vienigi saskana ar likumu, bet ipaSuma piespiedu atsavinaSana sabiedribas vajadzibam pielaujama

03_Spriedums.pdf#search=105.%20pants%20saimniecisk%C4%81 (skatits 14.02.2020.), 7. punkts; Satversmes tiesas
2010. gada 20. aprila lémums lieta Nr. 2009-100-03. Pieejams: http://www.satv.tiesa.gov.lv/web /viewer.html?file=/wp-
content/uploads/2016/02/2009-100-03_Lemums_izbeigsana.pdf#search=105.%20pants%Z20saimniecisk%C4%81
(skatits 14.02.2020.), 8.2., 12. punkts

21 Civillikums: Latvijas Republikas likums. Latvijas Véstnesis, 41, 20.02.1937., 3., 1401. un 1402. pants

22 Komerclikums: Latvijas Republikas likums. Latvijas Véstnesis, 158/160, 04.05.2000. Pieejams:
https://likumi.lv/ta/id/5490-komerclikums, pirma panta 2. un 3. dala

23 Whish R, Bailey D. (2012.). Competition Law. 7. ed. United Sates: Oxford University Press, pp. 84-85

24 Satversmes tiesas 2019. gada 7. oktobra lémums par tiesvedibas izbeig$anu lieta Nr. 2018-19-03. Pieejams:
http://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-content/uploads/2018/09/2018-19-
03_Lemums_izbeigsana.pdf#search=105.%20pants%20saimniecisk%C4%81%20darb%C4%ABba (skatits 14.02.2020.),
12. paragrafs; Satversmes tiesas 2019. gada 16. maija spriedums lieta Nr. 2018-17-03. Pieejams:
http://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-content/uploads/2018/08/2018-17-
03_Spriedums.pdf#search=1 05.%20pants%20saimniecisk%C4%81%20darb%C4%ABba (skatits 14.02.2020.), 14.
punkts; Satversmes tiesas 2020. gada 12. februara spriedums lieta Nr. 2019-05-01. Pieejams:
http://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-content/uploads/2019/03/2019-05-
01_Spriedums.pdf#search=105.%20pants%20komercdarb%C4%ABba (skatits 14.02.2020.), 17.1. punkts; Satversmes
tiesas 2012. gada 7. jiinija spriedums lieta Nr. 2011-19-0. Pieejams: http://www.satv.tiesa.gov.lv/wp-
content/uploads/2016/02/2013-13-01_Spriedums.pdf (skatits 14.02.2020.), 19.1. punkts; Satversmes tiesas 2011. gada
30. marta spriedums lieta Nr. 2010-60-011. Pieejams: http://www.satv.tiesa.gov.lv/wp-content/uploads/2016/02/2010-
60-01_Spriedums.pdf (skatits 14.02.2020.), 7.1. punkts

25 Satversmes tiesas 2019. gada 16. maija sprieduma lieta Nr. 2018-17-03. Pieejams:
http://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-content/uploads/2018/08/2018-17-
03_Spriedums.pdf#search=105.%20pants%?20saimniecisk%C4%81%20darb%C4%ABba (skatits 14.02.2020.), 14.
punkts; Satversmes tiesas 2016. gada 12. februara spriedums lieta Nr. 2015-13-03. Pieejams:
http://www.satv.tiesa.gov.lv/wp-content/uploads/2015/05/2015-13-03_Spriedums.pdf (skatits 14.02.2020.), 13.
punkts
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tikai iznémuma gadijumos uz atseviska likuma pamata pret taisnigu atlidzibu. 26 Satversmes tiesa ir
secinajusi, ka Satversmes 105. pants paredz gan IpaSuma tiesibu netraucetu istenos$anu, gan ari
valsts tiesibas sabiedribas interesés ierobeZot $is tiesibas. Tadejadi minétais pants, no vienas puses,
ietver valsts pienakumu veicinat un atbalstit ipasuma tiesibas, proti, pienemt tadus likumus, kas
nodrosSinatu $o tiesibu aizsardzibu, tacu, no otras puses, dod valstij ar1 tiesibas noteikta apjoma un
kartiba iejaukties ipaSuma tiesibu izmantosana. 27

Lai noskaidrotu, vai pamattiesibu ierobeZojums, kas noteikts ar likumu, ir attaisnojams, japarbauda,
vai ierobezZojumam ir legitims meérkis un ierobezojums ir samérigs. 28

Ta ka saimnieciska darbiba un darijumu slegSanas briviba ir pamattiesibas, to ierobeZojuma pamata
ir jabut apstakliem un argumentiem, kadél tas vajadzigs. Tatad ierobeZojums tiek noteikts svarigu
interesu - legitima mérka - labad.2°

Nemot véra minéto, secinams, ka tiesibas veikt saimniecisko darbibu un darijumu slégsanas briviba
ir garantéta gan ES, gan nacionalajas tiesibu normas. Vienlaikus tiesibu normas paredz tas
ierobeZot, aizsargajot sabiedribas intereses.

Godigas konkurences nozime tautsaimnieciba

Saja nodala tiks analizéta godigas konkurences tautsaimnieciba no tas neesamibas radita kaitéjuma
perspektivas.

Konkurenci ietekmé daudzi un dazadi faktori, tostarp nodok]u rezims un disciplina, darbaspéka un
izejmaterialu pieejamiba, laikapstakli, publisko iepirkumu nosacijumi u.tml. Konkurenci ietekmé
ari aizliegtas vienoSanas, dominéjosa stavokla Jaunpratiga izmantoSana, tirgus dalibnieku apvienosanas,
ka ar1 valsts atbalsts. Tac¢u ne visus negodigas konkurences aspektus regulé konkurences tiesibas
un ne visus ietekmeé tirgus.

26 Latvijas Republikas Satversme, 105. pants

27 Satversmes tiesas 2019. gada 16. maija spriedums lieta Nr. 2018-17-03. Pieejams:
http://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-content/uploads/2018/08/2018-17-
03_Spriedums.pdf#search=105.%20pants%20saimniecisk%C4%81%20darb%C4%ABba (skatits 14.02.2020.), 14.
punkts; 2005. gada 16. decembra spriedums lietd Nr. 2005-12-0103. Pieejams: http://www.satv.tiesa.gov.lv/wp-
content/uploads/2016/02/2005-12-0103_spriedums.pdf (skatits 14.02.2020.), 21. punkts; Satversmes tiesas 2002. gada
20. maija spriedums lieta Nr. 2002-01-03. Pieejams: http://www.satv.tiesa.gov.lv/wp-content/uploads/2016/02/2002-
01-03_Spriedums.pdf (skatits 14.02.2020.), secinajumu dala

28 Satversmes tiesas 2020. gada 12. februara spriedums lieta Nr. 2019-05-01. Pieejams:
http://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-content/uploads/2019/03/2019-05-
01_Spriedums.pdf#search=105.%20pants%20komercdarb%C4%ABba (skatits 14.02.2020.), 18. punkts; Satversmes
tiesas 2019. gada 16. maija spriedums lieta Nr. 2018-17-03. Pieejams:
http://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-content/uploads/2018/08/2018-17-
03_Spriedums.pdf#search=105.%20pants%?20saimniecisk%C4%81%20darb%C4%ABba (skatits 14.02.2020.), 16.
punkts; Satversmes tiesas 2018. gada 11. oktobra spriedums lieta Nr. 2017-30-01. Pieejams: http://
www.satv.tiesa.gov.lv/wp-content/uploads/2017/11/2017-30-01_Spriedums.pdf (skatits 14.02.20202.), 12. punkts

29 Satversmes tiesas 2019. gada 16. maija spriedums lieta Nr. 2018-17-03. Pieejams:
http://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-content/uploads/2018/08/2018-17-
03_Spriedums.pdf#search=105.%20pants%20saimniecisk%C4%81%20darb%C4%ABba (skatits 14.02.2020.), 19.3.
punkts; Satversmes tiesas 2013. gada 1. marta spriedums lietad Nr. 2012-07-01. Pieejams:
http://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-content/uploads/2016/02/2012-07-
01_Spriedums.pdf#search=105.%20pants%20saimniecisk%C4%81 (skatits 14.02.2020.), 15.2. punkts; Satversmes tiesas
2010. gada 27. oktobra spriedums lieta Nr. 2010-12-03. Pieejams:
http://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-content/uploads/2016/02/2010-12-
03_Spriedums.pdf#search=105.%20pants%20saimniecisk%C4%81 (skatits 14.02.2020.), 14. punkts; Satversmes tiesas
2005. gada 13. maija spriedums lieta Nr. 2004-18-0106. Pieejams: http://www.satv.tiesa.gov.lv/wp-
content/uploads/2016/02/2004-18-0106_Spriedums.pdf (skatits 14.02.2020.), 16. punkts
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ES dibinasana un tas darbiba ir vérsta uz to, lai panaktu stabilu Eiropas attistibu, kuras pamata ir
lidzsvarota ekonomiska izaugsme un cenu stabilitate, sociala tirgus ekonomika ar augstu
konkureétspéju, kuras merkis ir panakt pilnigu nodarbinatibu un socialo attistibu, ka ar1 vides augsta
Iimena aizsardzibu un tas kvalitates uzlabosanu. Ta veicina zinatnes un tehnikas attistibu.3°
Minétais apliecina, ka pastav ne tikai valsts ekonomika, bet ar1 parnacionala ekonomika. Minétais
ar1 apliecina, ka Latvijai un citam ES dalibvalstim sava ekonomika ir jaorganizé ta, lai ta nebutu
pretéja ES merkiem.

Dalibvalstu un ES ekonomiska parvaldiba sociala tirgus ekonomikas apstaklos, kas ietver jau
minétos pasakumus - ekonomiskas izaugsmes lidzsvaroSanu, cenu stabilitati, nodarbinatibu,
socialo attistibu, vides aizsardzibu -, viennozimigi ietekmé uznémumu tiesibas un pienakumus
konkrétaja dalibvalsti un citas ES dalibvalstis 3! un ir biitiska godigas konkurences nodrosinasanai
iekSéja tirgl. Sociala tirgus ekonomika, atskiriba no tirgus ekonomikas, tiek pretnostatitas
ekonomiskas un socialas tiesibas, nelaujot uznémumiem, pienemot saimnieciskus lémumus,
vadities tikai péc privatam interesém.32

Tada veida ar ekonomisko politiku un likumdoSanu ES nodroSina, ka iek$€ja tirgi, kura nepastav
iekSejas robezas, piedavajot preces vai pakalpojumus, pastav precu, personu, pakalpojumu un
kapitala briva aprite.33 Lidz ar to ir nodalamas kompetences. ES un dalibvalstu kompetence ir
iekseja tirgus radiSana, noversot Skerslus, tadejadi radot idealo uznemeéjdarbibas vidi.

Jautajums par to, vai iek$€jais tirgus nodroSina visiem uznémumiem lidzvértigus konkurences
nosacijumus savlaiciga reguléjuma un politika, nemot vera socialos procesus, tiek atstats atverts,
tikai uzsverot to butisko nozimi, jo tirgus ekonomika sekmigi funkcioné tikai tad, kad normali
funkcioné gan $is sistémas ekonomiskie, gan ari tas sociali politiskie priekSnoteikumi. 34

Lai iekSeja tirgti nodroSinatu godigu konkurenci, ir nepiecieSams to aizsargat ar1 pret izkroplojumiem
ar konkurences noteikumiem.35 Sie konkurences pamatnoteikumi nav mainijusies kop$ Eiropas
Kopienas dibinasanas, 3¢ un tie novérs negodigu konkurenci, kas rodas no aizliegtas vienosanas,
domingjosa stavokla launpratigas izmantoSanas, tirgus dalibnieku apvienoSanas, ka ari valsts
atbalsta.37

30 Ligums par Eiropas Savienibas darbibu. Konsolidéta versija (01.09.2016.): ES dalibvalstu ligums. Eiropas Savienibas
Oficialais Veéstnesis, C 202, 07.06.2016. (LV). Pieejams: https://eur-lex.europa.eu/legal-
content/LV/TXT/?qid=1581757320748&uri=CELEX:12016ME/TXT (skatits 14.02.2020.)

31 Skat. ar1 Pennings, F (2019) How do Social and Economic Rights Relate to Each Other in the Social Market Economy: An
Introduction to this Special Issue: UTRECHT LAW REVIEW, Volume 15, pp 3. un 4. Pieejams:
https://www.utrechtlawreview.org/article/10.18352 /ulr.507/ (skatits 14.02.2020.).

32 Skapars R. (2010.) Ekonomikas biitiba un priek$mets. Teorija (e-gramata). Riga: vietne “Profesionalaja izglitiba iesaistito
visparizglitojoSo macibu priekSmetu pedagogu kompetences paaugstinaSana”. Pieejams:
http://profizgl.lu.lv/mod/book/view.php?id=610&chapterid=356 (skatits 14.02.2020.), kopsavilkums.

33 Ligums par Eiropas Savienibas darbibu, otra panta tresa dala un tre$a panta pirmas dalas e) un b) punkts, 26. panta otra
dala, 19. protokols

34 Zelmenis D. (2019.). Valsts loma tirgus ekonomika. Riga: RSU, 10. Ipp.
35Ligums par Eiropas Savienibas darbibu, otra panta tre$a dala un tresa panta pirmas dalas e) un b) punkts

36 Konkurences politika. Eiropas Parlaments. Pieejams:
https://www.europarl.europa.eu/factsheets/lv/sheet/82 /konkurences-politika (skatits 14.02.2020.)
37 OECD. PROCEEDINGS TRADE AND COMPETITION POLICIES Exploring the Ways Forward (1999.). Paris: OECD Publications
Service, pp. 7, 8
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Efektiva konkurence ir priekSnoteikumes, lai sasniegtu brivu un dinamisku iek$éjo tirgu, un ir viens
no visparéjas ekonomiskas labklajibas sekmésSanas instrumentiem.32 Konkurence nevar but
efektiva, ja pastav tas kroplosana.3? Saskana ar judikatiiru konkurences tiesibu parkapums ir riciba,
kura tiek uzskatita par negodigu, kaitéjot visparejam sabiedribas interesém, kas ietver neparprotamu
stigmu. 40 Lidz ar to izsecinams, ka visparéjas sabiedribas intereses ir ekonomiska labklajiba. Tadé]
godiga konkurence nepiecieSama ne tikai uznémeéjiem, bet arl tiem, kas iegadajas preces un
pakalpojumus, 1 un visi konkurences tiesibu parkapumi ir atzistami par negodigu konkurenci.

Iek$zemes kopprodukts ir galvenais valsts attistibas limeni un iedzivotaju dzives limeni raksturojosais
raditajs, tas demonstré “objektivu” cenu precu un pakalpojumu daudzuma noveértéSanai. Pasaulg,
kur visi darfjumi notiek konkurences tirgos un kur ekonomiska labklajiba ir atkariga tikai no precu
patérina, iekSzemes kopprodukts ir labs ekonomiskas labklajibas mérs. Lai gan tas nav pietiekami
precizs, jo Saja aprekina netiek nemts véera, ka cena dazam precém un pakalpojumiem var
nepastavét vai, ja ta ir, ta neatspogulo sabiedribas pamatvéertibu, 42 ir pamatoti to izmantot tirgus
novertéjumam, jo tirgus cena ne vienmer ir atkariga no paSizmaksas, bet no pieprasijuma un
piedavajuma lidzsvara. Tadéjadi efektivu konkurenci raksturo péc iesp€jas lielaks pardoto precu
un pakalpojumu apjoms tirgli. No minéta izriet ari tas, ka tiek pardots péc iespéjas vairak dazadu
precu un pakalpojumu.

No pirceja (arl patéretaja) viedokla svarigi, lai preces un pakalpojuma cena butu péc iespéjas
zemaka, jo tad iesp€jams iegadaties citas preces un pakalpojumus. Zemaka cena ir veids, ka pirceji
iegiist no konkurences. 43 Ja uznémumam nav biitiskas tirgus varas, tas ir atkarigs no piegadatajiem
un Kklientiem, 44 lidz ar to cenas pazeminasana ir viens no bitiskiem darijjumu noslégSanas
nosacijumiem. Tadéjadi konkurenceé viens uznémumus pardod vairak precu un pakalpojumu, citam
uznémumam ir pieejams letaks izejmaterials, bet patéretajam - letaks gala produkts. TaCu ari zema
cena var kaitét pircéjam (arl patérétajam), ja tas merkis ir konkurentu izspieSana vai neielaiSana
tirgn.*> Ja, sasniedzot meérki, rodas butiska tirgus vara (dominéjosais stavoklis), atkariba no
piegadatajiem un klientiem zid, tas lauj vélak celt cenas, jo katra pardosana rada zaudé€jumus.
Arpus konkurences vai vajas konkurences apstaklos dominéjo$am uznémumam ir iespéjams cenu
pacelt vai vismaz nelaut tai Kkristies, tadéjadi kompenséjot iepriekS ciestos zaudéjumus un

38 Konkurences politika. Eiropas Parlaments. Pieejams:
https://www.europarl.europa.eu/factsheets/lv/sheet/82/konkurences-politika (skatits 14.02.2020.)

39 Ibid.

40 ES Tiesas 2015. gada 16. decembra spriedums lietad Nr. T-67/11. Pieejams:
http://curia.europa.eu/juris/document/document.jsf;jsessionid=B178B88B765B839139B4F866D30EFEB9?text=&docid
=174235&pagelndex=0&doclang=LV&mode=req&dir=&occ=first&part=1&cid=4645212 [aplikots 28.11.2019.], 29.
punkts ar taja noradito judikatiiru

41 Skat. ari Komisijas pazinojums - Noradijumi par Komisijas prioritatém, piemérojot EK liguma 82. pantu dominéjosu
uznémumu Jaunpratigai, izsledzosai ricibai (2009/C 45/02). Pieejams: https://eur-lex.europa.eu/legal-
content/LV/TXT/HTML/?uri=CELEX:52009XC0224(01)&from=EN (skatits 14.02.2020.), 1. punkts

42 Aitken. A (2019.). MEASURING WELFARE BEYOND GDP. NATIONAL INSTITUTE ECONOMIC REVIEW, 249 Issue: 1, pp. R3-
R16; akadémiska terminu datubaze AkadTerm. Vietne: http://termini.lza.lv. Pieejams:
http://termini.lza.lv/term.php?term=iek%C5%A1zemes%20kopprodukts&lang=LV (skatits 14.02.2020.)

43 Komisijas pazinojums - Noradijumi par Komisijas prioritatém, piemérojot EK liguma 82. pantu dominéjosu
uznémumu Jaunpratigai, izsledzosai ricibai, 5. punkts

44 Konkurences likums: Latvijas Republikas likums. Latvijas Véstnesis, Nr. 151, 23.10.2001., pirma panta 1. punkts

45 Konkurences likums, 13. panta pirma dalas 4. punkts

68



GODIGA KONKURENCE IR AIZSARGAJAMAS SABIEDRIBAS INTERESES,
NODROSINOT TAUTSAIMNIECIBAS ATTISTIBU ILGTERMINA

nodrosinot pelnu nakotné.46 Sada kaitéjosa riciba ir tie$i vérsta pret pircéju (arl patérétiju).4’
Vienlaikus Sada situacija kaitéjums rodas ne tikai pircéjam, bet tirgum kopuma. Uznémumiem
dargaks izejmaterials ietekmeé to preces vai pakalpojuma cenu, to mazak pérk, savukart patérétajs
parmaksa par vienu produktu vai preci un nevar atlauties citus produktus. Lidz ar to tiek ietekmeta
ar1 to precu un pakalpojumu piedavataju konkurétspéja, kuriem $is darbibas rezultata nepalielinajas
ienakumi.

Uznémumi lielaka pieprasijuma nodrosinasanai var piedavat atlaides, kas var sekmét pieprasijumu
un dot labumu pircéjam (ar1 patéretajam). Tomer, ja tas piedava dominéjoss uznémums, So atlaizu
ietekme ari var izpausties ka faktisko vai potencialo konkurentu blokésana. 48

Cenu pretéji konkurences apstakliem var palielinat, apvienojot tirgus varu, slédzot aizliegtas
vieno$anas.4? Sadas vienosanas var tikt noslégtas gan starp konkurentiem (cenas fiksé3ana,
minimalas cenas noteikSanu u.tml.), gan starp piegadataju un talakpardeveéju (talakpardosanas
cenas fikséSana, kas tostarp var tikt pozicionéta ka rekomendéjama cena, u.tml.).

ES un dalibvalstu finanSu intereses aizskar aizliegtas vienoSanas, kuru rezultata tiek pirktas preces
un pakalpojumi no ES un dalibvalstu interesés parvalditajiem budZeta lidzekliem >0 - vienoSanas
par dalibu publiskajos iepirkumos.>! Analogiskas sekas rodas arl uznémumu organizétajos
konkursos par piegadataja izveli.

Lidz ar to pircéju intereses ir, lai tirgti biitu péc iesp€jas lielaks tirgus dalibnieku skaits, jo lielaka
aizliegtas vienoSanas iespéjamiba ir tirgi ar mazu tirgus dalibnieku skaitu. 52

Konkurence nepastav, ja konkrétaja tirgi nav neviena vai ir viens uznémums. >3 Tas var radit precu
vai pakalpojumu nepieejamibu vai atkaribu no neliela skaita uznémumu. Neliels pakalpojumu
sniedzéju skaits var skart arl nodarbinatibas jautajumu. Lai nepielautu $adu situaciju, tiek ierobeZota
uznémumu apvieno$anas.>* Ari uznémumu vienpuséja darbiba vai vienoSanas, kas rada tirgus
dalibnieku neielaiSanas vai izstumsanas sekas, ir konkurenci kavéjosa, jo arl rada pakalpojuma
nepieejamibas un atkaribas riskus. Uznémumiem nedrikst Jaut no jauna veidot skérslus dalibvalstu
starpa tur, kur valsts limena $kérsli jau ir sekmigi likvidéti.>>

46 ES Tiesas 1991. gada 3. jillija spriedums lieta Nr. C-62/86. Pieejams:
http://curia.europa.eu/juris/showPdf.jsf?text=&docid=94611&pagelndex=0&doclang=EN&mode=Ist&dir=&occ=first&pa
rt=1&cid=6145455 (skatits 14.02.2020.), 70. un 71. punkts

47 Komisijas pazinojums - Noradijumi par Komisijas prioritatém, piemérojot EK liguma 82. pantu dominé&joSu uznémumu
launpratigai, izslédzoS$ai ricibai, 11. un 23. punkts

48 Konkurences likums, 13. panta pirmas dalas 4. un 5. punkts; sk. ar1 ES Tiesas 1991. gada 3. jilija spriedums lieta Nr. C-
62/86. Pieejams:
http://curia.europa.eu/juris/showPdf.jsf?text=&docid=94611&pagelndex=0&doclang=EN&mode=Ist&dir=&occ=first&pa
rt=1&cid=6145455 (skatits 14.02.2020.), 37. punkts

49 Konkurences likums, 11. panta pirmas dalas 1. un 5. punkts

50 Skat. ar1 Eiropas Komisijas Regionalas politikas generaldirektorats, Informativs pazinojums par krapsanas pazimém
attieciba uz ERAF, ESF un Kohézijas fondiem (2009). Pieejams: https://www.esfondi.lv/upload/00-
vadlinijas/EK_Inform.zin._krapsana_ERAF ESF KF.pdf (skatits 14.02.2020.), 2., 3. nodala

51 Konkurences likums, 11. panta pirmas dalas 5. punkts

52 Skat. OECD. Proceedings trade and competition policies Exploring the Ways Forward (1999). Paris: OECD Publications
Service, p. 48

53 Konkurences likums, pirma panta 6. punkts

54 Konkurences likums, 15. pants

55 Komisijas pazinojums - Pamatnostadnes vertikalo ierobeZojumu joma (SEC(2010)). Pieejams: https://eur-
lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52010SC0411 (skatits 14.02.2020.), 7. punkts
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Nepietiekams tirgus dalibnieku skaits rada ierobeZotu piedavajumu ne tik daudz apjoma, cik
daZadibas zina. Tas ietekme izvéles iesp€jas, ka ar1 pazemina produktu kvalitati vai samazina produktu
novatorismu.>6 Lidz ar to tirgii var nenonakt preces un pakalpojumi, kuru ievieSana tirga atbilst
paterétaja interesém.

Barjeras ienaksanai tirgt var radit ari liegums piekliit izejmaterialiem, kas realizéjams gan aizliegtas
vienos$anas, gan dominéjosa stavokla launpratigas izmanto$anas rezultata. 57 Pieméram, tirdznieciba
izplatitajs ka talakpardeveéjs nevar nenemt véra patérétaju vélmes. Ja tam ir ierobeZota piegadataju
izvele, tas tiesa veida ietekme patérétaju intereses, ka ari var ietekmet izplatitaja ienakumu apmeéru. 58

Uzpémumi nereti praktizé precu un pakalpojumu saistiSanu un komplektéSanu un ta lauj klientiem
ietaupit lidzeklus un iegadaties labaku produktu vai pienemt labaku piedavajumu. Tomer, ja
uznémums dominé viena vai vairakos kopa saistito vai komplekta ieklauto produktu tirgos, Sis
uznémums var kaitét patérétajam, jo ta saistiSana vai komplektesana bloke tirgu citiem produktiem.
Tas ierobeZo pircéja (arl patérétaja) iespéju izveléties, ka ari rada papildu izmaksas.5? Analogiskas
konsekvences ir saistiba ar produktu savietojamibu.

Par negodigiem var tikt atziti uznémumu un to apvienibu raditie ierobeZojumi un nepamatoti
standarti, ja to rezultata tirgi nevar ienakt citi tirgus dalibnieki. 0 Tirgus aizsardzibai tiek noteikti,
pieméram, skaita ierobeZojumi, izmaksas radoSas papildu prasibas, kuras atmaksajas tikai pie
noteikta apgrozijuma sasniegSanas.

Vienlaikus aizsargata tiek efektiva konkurence ieks€ja tirgli. Konkurences tiesibas neaizsarga vienkarsi
konkuréjosas puses. Secigi, ja uznémums nespéj efektivi konkurét, tas bis spiests atstat tirgu. 61

Mineétais pilniba neatspogulo visas darbibas, kas kaité godigai konkurencei, tacu sniedz parliecinoSu
priekSstatu par to kaitigo iedabu un bitisko sabiedribas interesu aizskarumu.

Tiesibu veikt saimniecisko darbibu ierobezosana

Saja nodala tiks apskatiti konkurences tiesibas noteiktie ierobezojumi un formuléts viedoklis, vai
tie nodroSina godigu konkurenci. Lidz ar to analizes objekts ir valsts darbiba, ar konkurences
tiestbam ierobeZojot uznémumu saimnieciskas darbibas un darfjumu slég§anas brivibu. Saja nodala
tiks apskatiti konkurences ierobeZojumi, kurus rada uznémumi ar savu ricibu tirgu.

Loti stridigs jautajums ekonomiskaja teorija vienmer ir bijis un ir vél tagad, kadai jabut valsts varas
aparata lomai ekonomika, kas buivéta uz briva tirgus un brivas konkurences pamatiem? Vai tirgus
ekonomikas norisés valsts ir tikai pasiva vérotaja vai ari aktiva So noriSu dalibniece? 2 Tacu, ka
secinats nodala “Godigas konkurences nozime tautsaimnieciba” un nodala “Tiesibu veikt saimniecisko
darbibu aizsardziba”, pastav gan aizsargajamas sabiedribas intereses, gan aizsargajamas tiesibas
veikt saimniecisko darbibu un darijumu slégSanas briviba, kuras ir ierobeZojamas.

56 Komisijas pazinojums - Pamatnostadnes vertikalo ierobeZojumu joma., 5., 62., 86., 87. un 101. punkts

57 Konkurences likums, 11. panta pirmas dalas 2. - 44., 7. punkts, 13. panta pirmas dalas 1.-3., 5. punkts

58 Komisijas pazinojums - Pamatnostadnes vertikalo ierobezZojumu joma, 89. punkts

59 Komisijas pazinojums - Noradijumi par Komisijas prioritatém, piemérojot EK liguma 82. pantu dominéjosu
uznémumu Jaunpratigai, izsledzosai ricibai, 49 punkts

60 Skat. OECD. Proceedings Trade and Competition Policies Exploring the Ways Forward (1999.). Paris: OECD Publications
Service, p. 51

61 Komisijas pazinojums - Noradijumi par Komisijas prioritatém, piemérojot EK liguma 82. pantu dominéjosu
uznémumu launpratigai, izsledzosai ricibai, 6. punkts

62 Zelmenis D. (2019). Valsts loma tirgus ekonomika. Riga: RSU, 8. Ipp.
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Ligums par ES darbibu, %3 Konkurences likums®* un Komercdarbibas atbalsta kontroles likums©>
paredz ierobeZot saimniecisko darbibu, aizliedzot vienpuséju, divpuséju vai daudzpuséju ricibu,
kuras merkis vai sekas ir konkurences kavéSana, ierobeZoSana vai deforméSana. Lidz ar to
ierobeZojums ir pamatots tikai tad, ja ir pamatoti konstatét negativu ietekmi uz konkurenci.

IerobeZojumu kontroli veic Eiropas Komisija, Konkurences padome un tiesa. Konkurences padome
un tiesa, lemjot lietas par Konkurences likuma ietvertajiem parkapumiem, pieméro Eiropas
Komisijas un ES Tiesas praksi, ta ka Liguma par ES darbibu noteikumi attieciba uz konkurenci ir
iestradati Latvijas Konkurences likuma. Tas nozime, ka lidzigie Konkurences likuma noteikumi ir
piemeérojami atbilsto$i attiecigo Liguma par ES darbibu noteikumu interpretacijai saskapa ar
Eiropas Komisijas un ES Tiesas praksi.®® Piemérojot ierobezojumus, Eiropas Komisija vadas no
pienémuma, ka jebkuram uznémumam neatkarigi no ta, vai tas ir dominéjoss vai ne, biitu jabut
tiesibam izvéléties tirdzniecibas partnerus un brivi rikoties ar savu ipaSumu.®’ Lidz ar to arl
Konkurences padomei biitu javadas péc Sada pienémuma.

Konkurences tiesibas atseviSskiem parkapumu veidiem negativa ietekme uz konkurenci tiek
prezumeéta, 8 lidz ar to ricibas briviba ir izslégta. Tacu kopuma tiesibu normas struktiira nodrosina
to, ka ierobeZojums tiek piemeérots tikai tajos gadijumos, kad tam ir legitims mérkis - negativa
ietekme uz konkurenci. Vienlaikus gan jaatzist, ka pieradiSanas pienakums par negativas ietekmes
uz konkurenci prezumpcijas neatbilstibu konkrétajai situacijai gulstas uz uznémumiem.

Lidz ar to secinams: lai ari tiesibu normas paredz saimnieciskas darbibas tiesibu un darijumu
slégSanas brivibas ierobezZojumu atbilstosi legitimajam mérkim - aizsargat godigu konkurenci -, to
piemérosana ir pienakums vértet, vai labums, ko ieguist sabiedriba, ir lielaks par uznémuma tiesibu
ierobeZojumu.

Secinajumi

Nemot vera veikto analizi un izdaritos secinajumus katra nodala, izdarami $adi kopigie secinajumi:
1) tiesibas veikt saimniecisko darbibu un darijumu slégSanas briviba ir aizsargajamas ka
pamattiesibas, kuras garantétas gan ES, gan nacionalajas tiesibu normas;
2) godiga konkurence veicina tirgus attistibu, nodrosinot létaku cenu, precu un pakalpojumu
pieejamibu, kvalitati, zinatnisko attistibu, kas savukart veido valsts un iedzivotaju labklajibu;
3) vienlaikus, kaut ari nepilnigi apskatitas visas negodigas konkurences ietekmes uz tautsaimniecibu
izpausmes, secinams, ka tas ietekme ekonomisko labklajibu ka vispareéjas sabiedribas intereses;
4) tiesibu normas paredz saimnieciskas darbibas tiesibu un darijumu slégSanas brivibas
ierobezojumu, un tam ir legitims mérkis - aizsargat godigu konkurenci;

63 Ligums par Eiropas Savienibas darbibu, 101., 102. un 107. pants

64 Konkurences likums, 11., 13. un 15. pants

65 Komercdarbibas atbalsta kontroles likums: Latvijas Republikas likums. Latvijas Véstnesis, 123, 27.06.2014.

66 Latvijas Republikas Augstakas tiesas Senata Administrativo lietu departamenta 2006. gada 1. jinija spriedums lieta Nr.
A42130204. Pieejams: https://www.kp.gov.lv/files/lemumu pielikumi/2004 42.pdf (skatits 28.11.2019.), 9.4. punkts

67 Komisijas pazinojums - Noradijumi par Komisijas prioritatém, piemérojot EK liguma 82. pantu dominé&joSu uznémumu
launpratigai, izslédzoS$ai ricibai, 75. punkts

68  Noteikumi par atsevisku vertikalo vienoSanos nepaklausanu Konkurences likuma 11. panta pirmaja dala noteiktajam
vieno$anas aizliegumam: Latvijas Republikas Ministru kabineta noteikumi, Nr. 797, 29.09.2008. Latvijas Véstnesis, 153,
02.10.2008., 12. punkts
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5) tiesibu normas, kas ierobeZo saimnieciskas darbibas tiesibas un darijumu slégSanas brivibu,
paredz to pieméroSana vértét, vai labums, ko iegiist sabiedriba, ir lielaks par uznémuma
tiesibu ierobeZojumu.

Vienlaikus, lai nodrosinatu sameérigu ierobeZojumu pieméroSanu un uznémuma biznesa interesu
aizsardzibu, uznémumiem rekomendéjams veikt ietekmes uz tirgu novértéjumu, ja darijumi satur
konkurences ierobezZosanas risku.
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Abstract

Everyone has a right to an effective state administration, which is based on legal certainty.
State administration, providing services, uses also outsourced services which are
determined as a result of public procurement, where predictability and transparency
ensure fair competition, which is one of the most crucial criteria for creating effective
public procurement. Even though a contracting authority has the legal right to suspend
public procurement, it can hurt the tenderers’ interests. Therefore, in a state governed by
the rule of law, tenderers should be able to defend their interests if they are harmed. In
legal practice, there is no clear understanding on when the contracting authority has the
right to decide to suspend or terminate procurement, often leading to the contest of
justification of contracting authorities’ decisions. An arbitrary action by contracting
authority in suspending or terminating public procurement is contrary to the principle of
legal certainty and is not allowable, as a result there is a need to ensure effective protection
of tenderers’ legal interests, which justifies the topicality of the research. The goals of the
research are, by evaluating legal enactments and opinions of legal scientists, to
1) determine legal justification for suspending or terminating public procurement,
2) analyse legitimate goal of suspending and terminating public procurement; 3) identify
legal consequences of terminating and relevant harm of tenderers’ legal interests,
4) determine current problems, deficiencies found in legal practice and provide
suggestions for addressing the research problem. The research utilizes descriptive,
comparative, analytical and teleological methods. The novelty of the research is based on
the fact that there is no publically available research in the mentioned area.

Keywords: public procurement, termination

IEVADS

Ikvienai privatpersonai ir tiesibas uz efektivu valsts parvaldi, kas balstas uz tiesisko palavibu. Lai
gan pasutitajs publiskajos iepirkumos ir tiesigs pienemt lémumu par iepirkuma partraukSanu,
tomer, neizprotot Sada Ilemuma pamatojumu, tas var aizskart pretendentu tiesiskas intereses. Tadé]
tiesiska valsti pretendentiem jabut iesp€jai skaidri saprast, kapéc uzsaktais iepirkums tiek
partraukts un kados gadijums izbeigts, lai varétu aizstavet savas aizskartas tiesiskas intereses
gadijuma, ja tam nodarits kaitéjums. Praksé nav viennozimigas izpratnes ne tikai pretendentiem,
bet ari paSiem pasiutitajiem par to, kados gadijumos pasititajam ir tiesibas lemt par iepirkuma
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partrauksanu vai izbeigSanu, ka noskirami Sie gadijumi un kadas tiesiskas sekas tie rada visam
iesaistitajam pusem.

Praksé viens no biezakajiem gadijumiem, kad iepirkums ir japartrauc ir tad, ja iepirkuma
dokumentacija ietvertie nosacijumi ir kltidaini vai prettiesiski, pieméram, iepirkuma dokumentos
izvirzitas nepamatotas vai neobjektivas kvalifikacijas prasibas, ka rezultata, to konstatéjot, prasibas
ir butiski jamaina un iepirkums ir partraucams. Pasttitajs tad var izsludinat jaunu iepirkumu, kura
dokumentacija attiecigie noteikumi ir atbilstoSi izmainiti. Tapat ir iespéjama situacija, kad
izsludinataja iepirkuma netiek iesniegts neviens piedavajums vai iesniegtie piedavajumi neatbilst
iepirkuma nolikuma noteiktajam prasibam, vai ari pasutitajs mainijis viedokli par preces vai
pakalpojuma nepiecieSamibu, ka arl tad, ja iesniegtie piedavajumi parsniedz pasititaja budZeta
iespéjas, tad iepirkuma komisija pienem lémumu partraukt vai izbeigt iepirkumu. Lidz ar to lemums
par iepirkuma partraukSanu vai izbeigSanu ir iespéjams jebkura iepirkuma stadija jeb bridi. Tapéc
$1s normas piemérotajiem - pasititajiem un jo ipaSi pretendentiem, kuri iesniegusi piedavajumus,
ir butiski izprast, ka $Sis tiesibas partraukt vai izbeigt iepirkumu un neslégt iepirkuma ligumu var
tikt izmantotas, un, lai to noskaidrotu, vispirms ir jasaprot pasu jédzienu bitiba.

Jedzienu skaidrojums

Saskana ar “LatvieSu valodas vardnicu” partraukt nozime vairs neturpinat (ko) jeb nelaut turpinat,
bit par celoni, ka (kas) neturpinas, parstaj norisét, pastavet; arl iejaucoties traucét. Turpreti izbeigt
- pilnigi partraukt, neturpinat (kadu darbibu stavokli) (Balina, Edelmane un Grase, 2006, 404, 796).
Vardu semantiska atSkiriba norada uz kada procesa neturpinasanas pakapi, proti, izbeigSana
norada uz pilnigu neturpinasanu, kas norada uz neiespéjamibu to atjaunot. Ilepretim partraukSana
neizslédz turpinasanu péc partraukuma. Tomér autori uzsver, ka vardu semantiska jéga pilniba
neatklaj ta tiesisko dabu.

Lai gan iestades un amatpersonas, interpretéjot tiesibu normas, pieméro gramatisko (filologisko)
interpretacijas metodi, tas ir, noskaidro tiesibu normas jégu no valodnieciska viedokla, tomeér
jaatzimeé, ka ne mazak svarigas ir citas metodes, pieméram, teleologiska (jégas un meérka)
interpretacijas metode, tas ir, noskaidrot tiesibu normas jéegu, pamatojoties uz lietderigu un taisnigu
meérki, kas ar attiecigo tiesibu normu jasasniedz (Administrativa procesa likums, 2004, 17). Autoru
ieskata tapéc ir svarigi noskaidrot, vai Sie abi jedzieni satur atSkirigu jegu no publisko iepirkumu
reguléjoso tiesibu aktu skatu punkta. To var atklat, galvenokart, izvértéjot tiesiskas sekas, kas rodas,
piemeérojot abus jédzienus, ka ar1 tiesiskas attiecibas, ko tie regulé. Lai gan autoru ieskata ir redzami
dazadie pamatojumi iepirkuma neturpinasanai, tomér autori pievérsis savu uzmanibu jédzienu
“izbeigt” un “partraukt” izvertéSanai Publisko iepirkumu likuma (turpmak - PIL) konteksta, ipasi
akcentéjot tiesisko seku atskiribas, jédzienu veésturiska izcelsmé iepirkumu reguléjuma, ES
direktivas 2014/24 konteksta (turpmak - Direktiva). [zvértejot abu jédzienus, ir svarigi saprast to
piemérosanu PIL, un/vai terminologiska jéga sakrit ar $1 varda semantisko izpratni latviesu valodas
lietoSanas konteksta.

Atskiribas spéeka esosa tiesiska reguléjuma ietvaros

Aprakstot pircéja profilu, PIL 1. panta 23. punkta tiek noteikts, ka taja ir ieklaujama informacija par
partrauktajam procediram, nepieminot izbeigtas iepirkumu proceduras. Tas neatbilst prasibai
pasititajam 3 darbdienu laika péc tam, kad pienemts lémums, izbeigt iepirkumu bez rezultata vai
partraukt iepirkumu, sagatavot un publicét publikaciju vadibas sistéma informaciju, noradot
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léemuma pienemsanas datumu un pamatojumu, ka ari sava pircéja profila nodrosinat brivu un tieSu
elektronisku piekluvi §im lemumam (PIL, 2016, 9).

PIL 8. panta 3. dala noteic, ka Ministru kabinets (turpmak - MK) nosaka ar iepirkuma procediiru un
metu konkursu norisi saistitus noteikumus, un $1 panta 5. punkta noteikts, ka tie reglamente ari
iepirkuma procediiru un metu konkursu izsludinasanas, partraukSanas un izbeigSanas noteikumus
(MK, 107). Savukart PIL 8. panta 7. dala reglamenté gadijumus, kad pasutitajam ir tiesibas veikt
sarunu proceduru - ja atklats vai slégts konkurss izbeigts vai partraukts, jo piedavajumi noraiditi
saskana ar $a likuma 41. panta 11. dalu, kas noteic, ka pasiititajs noraida pretendenta piedavajumu
atklata vai slégta konkursa, ja pretendenta piedavata ligumcena parsniedz jebkuru no $adam
vertibam: 1) iepirkuma procediiras dokumentos pasiititaja noradito ligumcenu, ja ta noteikta ka
piedavajuma atbilstibas prasiba; 2) 150 % no iepirkuma procediras dokumentos noraditas
paredzamas ligumcenas.

Ar1 PIL 9. pants, kas reglamenté iepirkumus, kuriem nepiemeéro $aja likuma noteiktas procediiras
(mazais iepirkums - autoru piezime), 15. dala noteic, ka pasutitajs ir tiesigs partraukt iepirkumu
un neslégt iepirkuma ligumu, ja tam ir objektivs pamatojums. Lidzigi ka izbeigSanas gadijuma
jasagatavo un japublicé informacija par iepirkuma partraukS$anu, noradot lemuma pienemsanas
datumu un pamatojumu. Janorada, ka PIL 70. pants, kas reglamente depozitu, iesniedzot iesniegumu
[UB, 6. dala noteic, ka $is pants nav piemeérojams, ja iesnieguma apstridéta iepirkuma procediras
partrauksanas likumiba vai iepirkuma procediiras dokumentos noteiktas prasibas.

[zskatot iesniegumu par iepirkuma proceduras parkapumiem, IUB var atstat spéka pasutitaja
léemumu par iepirkuma proceduras izbeigSanu vai partrauksanu vai atcelt iepirkuma komisijas
lémumu par iepirkuma procediuras izbeigSanu vai partrauksSanu, ja iesniegums ir pamatots (PIL,
2016, 71). Papildus minétajam IUB 71. panta 2. dalas 2., 3. un 5. punkta minétajos gadijumos var
uzdot pasiutitajam partraukt iepirkuma procediiru tikai tada gadijuma, ja pasutitaja pielautos
iepirkuma proceduras parkapumus citadi nav iespéjams noverst (PIL, 2016, 71). Minéta norma
norada uz to, ka ari gadijuma, kas paredzéets PIL 71. panta 2. dalas 5. punkta, proti, tiek atcelts
iepirkuma komisijas lemums par iepirkuma proceduras izbeigSanu vai partrauksanu, var tik uzdots
partraukt iepirkumu. Nenoliedzami rodas jautajums no pretendenta redzes viedokla un logikas, cik
nozimigs var bt Sis Ilemums, raugoties uz tiesiskajam sekam, nemot vera atrunu “ja iesniegums ir
pamatots”, jo partraukt jau partrauktu vai izbeigtu iepirkumu neietilpst iesniedzéja intereses. Ja
persona veélgjas iegit liguma pieskirSanas tiesibas, tad tas interesés ir turpinat iepirkumu, turpreti,
ja persona vélg€jas, lai iepirkums netiktu turpinats, tad tas interese jau tika apmierinata ar
iepirkumu komisijas Ilemumu par iepirkuma izbeigSanu vai partrauksanu.

Minéto autoru poziciju apstiprina AT lemums, kura noradits, ka personas tiesibu aizsardzibas
meérkim tiesa vispirmam kartam jabut tiesiskuma atjaunoSanai (Saja gadijuma - iepirkuma
procediiras tiesiskai turpinasanai), nevis iestades ricibas prettiesiskuma konstatéSanai un tai
sekojos$ai zaudéjumu atlidzinasanai, kas nenoved pie konkurences atjaunoSanas, vienlidzibas un
patvalas aizlieguma principa ievérosanas publisko iepirkumu joma. Lidz ar to pasititaja lemums
par iepirkuma procediiras partraukSanu tiesa ir vértéjams caur prasijuma par administrativa akta
atcelSanu prizmu (AT, 17.08.2015. Nr. SKA-1166-15, 5). Vienlaicigi tomeér autori vérs uzmanibu uz
apstakli, ka IUB var uzdot partraukt iepirkumu, nevis izbeigt. Sai atskiribai ir nozime, vértéjot $is
normas vésturisko aspektu, jo Sobrid speka eso$a no 01.03.2017.

PIL pienemsSanu noteica Direktivas ievieSana. Eiropas Savienibas Tiesa (turpmak - EST) ir
noradijusi, ka piemérojamais valsts tiesiskais reguléjums pieskir ligumslédzéjam iestadém plasu
ricibas brivibu attieciba uz uzaicinajuma iesniegt piedavajumus atsauksSanu. Vienlaikus valsts
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tiesam ir jabut iesp€jai parbaudit lemuma par atsaukSanu saderibu ar atbilstoSajam ES tiesibu
normam (EST, 11.12.2014. C-440/13, 31-34). Piemérojot Liguma par ES vispar€jos principus,
pasititajam biitu jaatturas no tadu lemumu pienemsanas, ka rezultata tiesa vai slépta veida notiktu
diskriminacija un/vai kavéta, ierobeZota vai kroplota briva konkurence, pieméram, lai atbalstitu
vietéjo konkursa dalibnieku, kurs$ zaudeé taja. (Sanchez-Graells, 2015, 423; Arrowsmith, 2018, 856)

Biitiski uzsvért art MK noteikumu Nr. 107 19. punkta noteikto, ja piedavajumu ir iesniedzis tikai
viens piegadatajs, iepirkuma komisija sagatavo un pasutitajs ietver iepirkuma proceduras zinojuma
pamatojumu tam, ka izvirzitas pretendentu atlases prasibas ir objektivas un sameérigas. Ja
iepirkuma komisija nevar pamatot, ka izvirzitas pretendentu atlases prasibas ir objektivas un
samerigas, ta pienem lémumu partraukt iepirkuma procediiru (MK, 107, 2017, 19).

Autoru ieskata svarigi ir izpéetit So jédzienu noSkirtibas vésturisko attistibu publisko iepirkumu
reguléjosos normativos aktus, par pamatu nemot likumu iepriekséjas redakcijas.

Vesturiskais aspekts

No 01.05.2006. lIidz 01.03.2017. PIL redakcija paredzéja publiska iepirkuma izbeigSanu, ja
konkreétajai iepirkuma procedurai nav iesniegti piedavajumi vai pieteikumi, ka ari gadijuma, ja
iesniegtie piedavajumi neatbilst iepirkuma procediiras dokumentos noteiktajam prasibam vai
kandidati neatbilst izvirzitajam kvalifikacijas prasibam, par ko pasutitajs pienem léemumu izbeigt
iepirkuma procediru, nosutot informaciju visiem kandidatiem vai pretendentiem un iesniedzot
publicéSanai pazinojumu par grozijumiem, iepirkuma procediras izbeigSanu vai partrauksanu
(PIL, 2006, 38. panta 1. dala). Ar 15.06.2010. pasutitajam tika dotas tiesibas piemérot sarunu
procediru tiesibas gadijuma, ja pasutitajs ir pienémis lémumu izbeigt iepirkuma procediru
(Grozijumi PIL, 2010).

Janorada, ka PIL redakcija no 01.05.2006. 38. panta 2. dala bija noteikta vispariga pasutitaja tiesiba
jebkura bridi partraukt iepirkuma procediru, ja tam ir objektivs pamatojums. (tieSi $ads
reguléjums ir ari 81 briza PIL - autoru piezime). Papildus likuma tomér ar 15.06.2010. tika ieklauts
ierobeZojums atsakt iepirkumu ta partraukSanas gadijuma. Papildus 84. panta 3. dala tika noteikta
IUB tiesibas uzdot pasutitajam partraukt iepirkumu proceduru gadijuma, ja pasutitaja pielautos
iepirkuma procediras parkapumus citadi nav iespéjams noverst (Grozijumi PIL, 2010). Savukart ar
01.08.2012. panta 2. dala tika papildinata ar partraukumu gadijumu uzskaitijumu: 1) tikai viens
kandidats atbilst visam slégta konkursa kandidatu atlases nolikuma par ligumu noteiktajam
kandidatu atlases prasibam; 2) tikai viens pretendents atbilst visam atklata konkursa nolikuma par
ligumu noteiktajam pretendentu atlases prasibam, un pasutitajs nevar pamatot, ka izvirzitas
pretendentu atlases prasibas ir objektivas un sameérigas; 3) cits objektivs pamatojums. Partraucot
iepirkuma proceduru, pasutitajs nosuta $a likuma minéto informaciju visiem kandidatiem vai
pretendentiem un iesniedz publicéSanai pazinojumu, kura norada apstaklus, kas bija par pamatu
procediras partrauksanai (26. panta 4. dala, 32. panta 3. dala) (Grozijumi PIL likuma, 2102).

No 01.01.2002. lidz 01.05.2006. publisko iepirkumu sferu reguléja likums Par iepirkumu valsts vai
pasvaldibu vajadzibam, kas redakcija lidz 10.07.2003. neparedzéja iepirkuma procediras
partrauksanu. Ar grozijumiem $aja likuma (stajas speka 10.07.2003.) tika paredzéta iesp€ja
pasutitajam jebkura bridi partraukt iepirkuma procediru, ja tam ir objektivs pamatojums. Minéta
iespéja tika iestradata, izskatot likumprojektu 2. lasijuma, apspriezZot priekslikumus, kas ierobeZotu
objektivo pamatojumu iepirkuma partraukSanu ar arkartas apstakliem, kas iestajusies neatkarigi
no pasutitaja gribas (ugunsgreks, dabas katastrofa u.c.), tomer tas netika atbalstits (Saeima, 2003).
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Vienlaicigi ar Siem grozijumiem tika izslégts 31.1 pants, proti, kritériju uzskaitijums iepirkumu
procedirai izbeig8anai bez liguma noslégsanas.

Iepriek$S mineta likuma 25., 26., 29., 32., 34. pantos tika paredzétas tiesibas iepirkuma komisijai
pienemt lémumu izbeigt konkursu, neizvéeloties nevienu piedavajumu, uzliekot par pienakumu
sniegt tam pamatojumu. Grozijumi likuma (pienemti 24.10.2002.) papildinaja minéta likuma 39.
panta pirmo dalu ar 9. punktu, nosakot, ka IUB ir tiesigs aizliegt slegt ligumu lidz parkapumu
noveérsanai vai uzdot izbeigt iepirkuma procediru.

Janorada, ka likums Par valsts un pasvaldibu pastitijumu redakcija lidz 01.01.2002. neparedzéja
iepirkuma partrauksSanu, tiesi to Sada veida defin€jot, tomér ta 23. panta 1. dala paredz, ka pasutitajs
ir tiesigs jebkura laika pirms kada piedavajuma pienemsanas noraidit visus piedavajumus, pazinojot
katram pretendentam, kas to pieprasa, visu piedavajumu noraidiSanas iemeslu bez nepiecieSamibas
to juridiski, ekonomiski vai citadi pamatot. Neskatoties uz tik visparigu pilnvarojumu, $1 panta
3. dala uzsvera vienu iemeslu visu iesniegto piedavajumu noraidiSanai - cenas neatbilstiba valsts
pasutitaja ieprieks noteiktajam robeZam (ja tadas bija noteiktas).

Autori secina, ka, attistoties iepirkumu reguléjosajiem normativajiem aktiem, tie tika papildinati ar
jauniem jédzieniem, taja skaita iepirkumu izbeigSanu un partraukSanu. Publiska iepirkuma
izbeigSanas iesp€jas tika jau paredzetas likuma Par valsts un pasvaldibas pastitijumu, kas bija speka
lildz 01.01.2002., vienlaicigi gan dodot iesp€ju noraidit visus iesniegtos piedavajumus bez
nepiecieSamibas to juridiski, ekonomiski vai citadi pamatot. Tas nozime, ka pirms jedziena
“partrauksana” ieklauSanas expresis verbis, tada iespéja jau tika paredzéta ieprieks, un izsludinats
publisks iepirkums, esot derigiem pretendentiem un piedavajumiem, nenoziméja apsolijjumu
pieskirt liguma slégSanas tiesibas.

Publiskas iepirkuma procediiras partraukSanas jédziens tika ieklauts expresis verbis 10.07.2003.,
tomer ta pielietoSana kluva arvien daudzveidigaka, par ko liecina noteiktie papildu ierobezZojumi
un nosacijumi, taja skaita, ka partraukts iepirkums nav atsakams. Tika ieklauta prasiba péc
objektiva pamatojuma, to pastiprinot ar konkrétu gadijumu uzskaitijumu un aizliegumu to atsakt
péc lémuma pienemsanas par partrauksanu. Autori uzsver, ka tomér PIL (speka ar 01.03.2017.)
$adu gadijumu uzskaitijumu nav, tikai atstajot nepiecieSamibu pamatot ar objektiviem apstakliem,
izsleédzot noradi par neiespéjamibu atsakt partrauktu iepirkumu. Autori pasvitro, ka PIL spéka
esos$a redakcijas 71. panta 3. dala noteikta IUB tiesibas uzdot pasiititdjam partraukt iepirkumu ir
parnemta no PIL 84. panta 3. dalas (redakcija Iidz 01.03.2017.). Taja pasSa laika iepirkuma
procediiras izbeigSanas pamatojums palicis skaidri izteikts un parmantots spéka esoSaja PIL -
piedavajumu neatbilstiba prasibam vai vispar nav iesniegti piedavajumi. Lai gan ierobeZojums par
partraukta iepirkuma neatsaksanu no PIL tika izslégts, tomer saturiski, ieskaitot [UB tiesibas uzdot
pasutitajam partraukt iepirkumu, ja pielautos iepirkuma procediras parkapumus citadi nav
iespéjams novérst, norada uz partraukSanas jégu, proti, ta pilnigu neturpinasanu. No minéta
vadoties, autori secina, lai atklatu jédzienu noskirSanas butibu un objektiva pamatojuma jédziena
piepildijumu iepirkuma partraukSanas gadijuma, nepiecieSams izvertét judikatiiru un tiesibu
zinatnieku pétijumus.

Autori uzsver, ka nelielu skaidribu par $o divu jédzienu noskirSanu un piemérosanu ieviesa IUB
“Skaidrojums par iepirkuma procediiras izbeigSanu vai partraukSanu saskana ar PIL 38. pantu”,
noradot, ka “izbeigSana” japiemeéro, ja iepirkuma procediirai nav iesniegti piedavajumi vai
pieteikumi; - iesniegtie piedavajumi neatbilst iepirkuma procediras dokumentos noteiktajam
prasibam; - kandidati neatbilst izvirzitajam kvalifikacijas prasibam. Lémumu partraukt iepirkuma
procediiru pasutitajs, izvertejot iemeslu pamatotibu, varétu pienemt $ados gadijumos: - pasititajam ir
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zudusi vajadziba péc Sada iepirkuma; - nepiecieSamas biitiskas izmainas iepirkuma procediiras
dokumentos; - iesniegtie piedavajumi parsniedz pasiititaja budZeta iesp€jas; - nav izvéléta atbilstosa
iepirkuma procediira saskana ar likumu; - citos gadijumos. Ja pasutitajam attiecigas preces,
pakalpojumi vai buvdarbi joprojam ir nepiecieSami, tas veic nepiecieSamos labojumus iepirkuma
procediras dokumentos un veic jaunu iepirkumu atbilsto$i ta paredzamajai ligumcenai (IUB,
2014). Autori norada, ka Sis skaidrojums péc savas biutibas aktualitati nav zaudgjis un butu vera
nemams ari Sobrid.

Piemeérosana

Ka jau ieprieks tika noradits, kad tiesibu jédzieni, mainoties likumiem, tiek parpemti un tapéc to
pieméroSanu var vertét nevis péc spéka esosa likuma, bet pec speka esoSa un parmantota
reguléjuma pieméroSanas. Minétais tiek noradits arl Augstakas tiesas (turpmak - AT) prakses
apkopojuma, kas aptver vairaku secigu likumu piemérosanas praksi (Augstakas tiesas prakses
apkopojuma publisko iepirkumu lietas (2004-2017)). Autori uzsver, ka iepirkumu principi un ar
reguléjumu aizsargatas vertibas nav mainijusas un reguléjums daudzviet vienigi precizéts, nevis
grozits péc butibas.

Judikatira ir noradits, ja konkrétajai iepirkuma procedurai nav iesniegti piedavajumi vai pieteikumi
vai ja iesniegtie piedavajumi neatbilst iepirkuma proceduras dokumentos noteiktajam prasibam,
vai kandidati neatbilst izvirzitajam kvalifikacijas prasibam, pasititajs pienem lémumu izbeigt
iepirkumu, un no $i formuléjuma redzams, ka procediiras izbeigSana ir pasutitaja pienakums,
iestajoties minétajiem apstakliem (Administrativas rajona tiesa 02.08.2013. A420576511; 8, AT
18.09.2015. Nr. SKA-0305-15, 3.1). Arvalstu pétijumos $aja gadijuma pievérsas risindjumiem, kada
veida pasititajam git nepiecieSamos pakalpojumus jeb preces (Arrowsmith, 2018, 852), vai So
apstakli ieklauj starp citiem, pieméram, kas ir par pamatu iepirkumu atsauksanai (cancellation of
procurement) péc pasutitaja iniciativas vai arl péc asptridésanas, lai novérstu parkapumus
(Arrowsmith, 2010, 94). Ka rezultata, autori secina, ka Sobrid publiska iepirkuma izbeigSana ir fakta,
ka iepirkums ir beidzies bez rezultata, konstatéSanas jautajums. Ir iesp€jams, ka iepirkums tiek
izbeigts, ka neviens no piedavajumiem neatbilst prasibam, tomeér $adi stridi tiesvediba, kas veidotu
judikatiiru, publiski nav pieejami, jo strids biis par pretendenta izslégSanu.

Diskusiju par iepirkuma partraukSanu veido, no vienas puses, pasititaja liela ricibas briviba, no
otras puses, to ierobezo PIL ieklautie mérki un principi, ka arl pamatojuma objektivitate. Tie ir
pietiekosi visparigi jédzieni, kurus veido judikatiira un tiesibu doktrina. PIL nav tieSi uzskaititi
gadijumi, kuros pasutitajs ir tiesigs partraukt iepirkuma proceduru.

EST norada, ka gadijuma, ja pasititajs péc piedavajumu parbaudes atklaj, ka ir kludijies sava
sakotnéja apstaklu un vajadzibu novértéjuma un uzaicinajuma saturs nepielauj tam izvéleties
ekonomiski visizdevigako piedavajumu, tas var pienemt lémumu partraukt iepirkumu, bet Sadam
léemumam ir jaatbilst Kopienas publiska iepirkuma tiesibu pamatprincipiem, to vidi - vienlidzigas
attieksmes principam (EST 6.10.2016. lieta “Kauppatalo Hansel”’, C-244/02). Tomeér tiesa péc
ieinteresétas personas pieteikuma var parbaudit, vai pasititajs savu ricibas brivibu ir izmantojis
tiesiski, proti, kontrolét iestades ricibas brivibas izlietojumu. Tas ietver pamatojuma parbaudi,
tostarp, jo Ipasi ta patiesuma parbaudi (AT 28.02.2017. Nr. SKA-706/2017, 18). Mineta AT atzina
apstiprina autoru noradi uz pasttitaja ricibas brivibu, kas izpauZas gan apstakli, ka iepirkumu
iespéjams partraukt jebkura stadija, gan taja, ka nav skaidri noteikti pamatojuma kritériji. Autoru
ieskata Saja konteksta svarigi ir sekojosi aspekti: lemuma jabut noraditam pamatojumam, tam jabut
objektivam, tam jabit patiesi eksistéjoSam un uz to apliecinoSiem apstakliem jabut noraditiem
lémuma. Pienakums pieradit minétos apstaklus ir pasutitajam (AT 06.11.2015. Nr. SKA-748/2015, 9).
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Autori uzsver, ka, vertéjot, vai partrauksanas pamatojums ir bijis objektivs, ir svarigi vertet
pasititaja ricibu pirms un péc $a lémuma pienemsanas, jo konkrétais iepirkums var bit vairaku
notikumu sastavdala, kas varétu bt saistits ar pasutitaja interesi iegiit iepirkuma priekSmetu. AT
vairakos spriedumos ir vertéjusi pasutitaja ricibu, analizéjot vairakus secigus iepirkumus, un
noradijusi, ka nav iespéjams vertet tikai apstrideto iepirkumu (AT 26.03.2015. Nr. SKA-555/2015,
11; 28.02.2017. Nr. SKA-706/2017, 19). Veértejot jaievero partrauksSanas apstaklu konteksts ar
procediiras stadiju, 1pasi jau tad, kad piedavajumi ir atveérti. TieSi tad var rasties neparvarams
kardinajums pasutitajam klit favoritiskam savos lémumos un tikai formali izmantot atsauces uz
saimniecisku ricibas brivibu (AT 28.12.2017. Nr. SKA-706/2017, 20). Tomér aril, partraucot
iepirkumu gadijuma, ja ir apstridétas iepirkuma nolikuma prasibas un nav beidzies piedavajumu
iesniegSanas termin$, nevar izslégt Saubas par to, ka tas partraukts kadas konkrétas personas
interesés (AT 24.05.2017. Nr. SKA-246/2017, 15). Papildus minétajam ir atzits, ka tadi secigi
iepirkumi par vienu iepirkuma priekSmetu, no kuriem pirmais partraukts pirmskietami
prettiesiski, buitu uzlikojami ka viens un tas pats iepirkums (AT 26.03.2015. Nr. SKA-555/2015, 11
un 03.08.2016. Nr. SKA-1307/2016, 11). AT tiesas ieskata Sada secinajuma rezultata biutu
atzistams, ka partrauktajam iepirkumam sekojosajam iepirkumam par tadu pasu pakalpojumu (ar
isaku liguma darbibas terminu) nevajadzéja tikt organizétam, jo pasutitajai bija jaturpina iepirkums
(AT 24.07.2017. Nr. SKA-1278/2017, 6).

Pétijumos tiek diskutéts par apstakliem, kad pieteicies viens pretendents, un iepirkuma partrauksanas
pamatotibu saskana ar Direktivu, jo nav nodrosinata pasititajam iespéja salidzinat cenas un
raksturlielumus. Tomeér tiek noradits, ka ta bitu parak formala pieeja pret€ji ekonomikas teorijai,
tas neizsledz efektivu un pietiekamu konkurenci (Sanchez-Graells, 2015, 422). Autori secina, ka,
izvertéjot partrauksanas apstaklus, ir butiski izprast, vai sada partrauksana, iespéjams, dod
priekSrocibas iegit liguma slegSanas tiesibas, pieméram, apstaklos, kad ir saprotams, ka lemums
nebis par labu kadam no pretendentiem, tapéc iepirkums tiek partraukts un uzsakts cits iepirkums.
Tas nozime, ka cita lidziga jeb saistita iepirkuma istenoSana var noradit uz objektivitates
neieveéroSanu un ir vértéjama ipasi rupigi konteksta ar darbibam, ja pasutitajs ir saglabajis to pasu
iepirkuma priekSmetu. Minétais ir viscieSak saistits ar vienlidzigas un taisnigas attieksmes principa
ievéroSanu.

Vienlidzigas attieksmes princips ir saistits ar pienakumu nodroSinat parskatamibu, lai varétu
parbaudit ta ieveroSanu. Parskatamibas principa galvenais mérkis ir garantét, ka nav favoritisma
un ligumslédzéjas iestades patvalibas riska (EST 13.12.2013. T-165/12, 47-48; AT 13.03.2017. Nr.
SKA-682/2017, 10). Visiem bitiskajiem iepirkuma partraukSanas apstakliem jabit noraditiem
pasiutitaja lémuma (AT 13.03.2017. Nr. SKA - 682/2017, 11). Direktivas 55. panta 1. dala ir noteikts
iestades pienakums péc iespéjas driz informét katru pretendentu par pienemtajiem lemumiem
attieciba uz liguma slégSanas tiesibu pieskirSanu, tostarp noradot iemeslu lemumam nepieskirt
tiesibas slegt ligumu, par ko bijis izsludinats iepirkums, sakt procediiru no jauna.

Autoru ieskat, lai noveérstu patvalas risku, nepiecieSams ari pamatojums lemuma pienemsanas laikam.
Gadijuma, ja ir zinami trikumi iepirkuma nolikuma vai trikst budZeta lidzeklu, kas ir zinams pirms
piedavajuma iesniegSanas termina beigam, tad ir jaspéj pamatot, kapéc bija janogaida, lidz
piedavajumi tiek izveértéti. Saja sakara véra nemama ir AT atzipa, ka lémuma par iepirkuma
proceduras partrauksSanu tiesiskuma vertéjums ietver lemuma pamatojuma parbaudi, tostarp ta
patiesuma parbaudi (AT 23.09.2016. Nr. SKA-366/2016, 7). Ja tiesa lietas apstak]u un pieradijumu
parbaudes rezultata secina, ka iestades lemuma noraditie apstakli nepastav, lemums atzistams par
prettiesisku tieSi $a iemesla de] (AT 06.06.2017. Nr. SKA-208/2016, 8).
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Ka atseviSka probléma janorada gadijumi, kad, pasititajam neprofesionali uzsakot iepirkumu vai
neveicot pietiekamu tirgus izpéeti, tiek publicéts pazinojums par iepirkumu, paredzot, ka
piedavajumi nesasniegs noteiktas ligumcenu robeZvértibas, kad biuitu japublicé Eiropas Savienibas
(turpmak - ES) Oficialaja Véstnesi (turpmak - OV). Sados gadijumos, ja pazinojums par iepirkumu
bitu publicéts ES OV, iepirkuma konkursa varétu piedalities plasaks pretendentu loks. Tadejadi
apstaklis, ka pazinojums netika publicéts, uzskatams par butisku iepirkuma procesa parkapumu,
kura dél iepirkums bija japartrauc. (AT lieta Nr. SKA-706/2017, 12.6) Autori pievienojas viedoklim,
ka PIL merki viens otru papildina, jo atklatums nodrosina brivu konkurenci, kas savukart var Jaut
maksimali efektivi izmantot pasutitaja lidzeklus, mazinot riskus, tapéc gan IUB, gan AT sava
judikatira vienmeér norada uz PIL meérku jeb principu ievéroSanu. Pieméram, kada AT atzina
noradits, ka tiesai Sada pieteikuma izskatiSana ir pienakums parbaudit, vai pasutitaja lemums
partraukt iepirkuma proceduru nav patvaligs un neparkapj PIL 2. panta nostiprinatos publiska
iepirkuma tiesibu principus - iepirkumu atklatumu; piegadataju brivu konkurenci, ka ari
vienlidzigu un taisnigu attieksmi pret tiem; pasutitaja lidzeklu efektivu izmantoSanu, maksimali
samazinot ta risku (AT 26.03.2015. Nr. SKA-555/2015, 10).

Autoru ieskata atseviska gadijuma, AT jédzienu “partrauksana” vai “izbeigS8ana”, lietoSana nav
konsekvences, kas izpauZas ka vienas tiesiskas situacijas izvértéjuma izmantoti abi jédzieni (AT
06.11.2015. Nr. SKA-748/2015, 8). Minéta atzina bez atrunas uz jédzienu precizu lietoSanu
izmantota ari cita sprieduma (AT Nr. SKA - 682/1017, 8).

Jautajumus par iepirkumu partrauksSanu ir pétijusi arl tiesibu zinatnieki, pieméram, uzsverot
vienlidzigas attieksmes principa ievérosanu, konkurences tiesibu pétnieki uzsver nepiecieSamibu
pie apstakliem, ka iepirkuma veicéjam ir daudz pamatojumu izbeigt iepirkumu, pieméram,
vajadzibu maina, budZeta nepietiekamiba, aizsargat publiska iepirkuma procediira pretendentu no
patvaligas iepirkuma procediras izbeigSanas, jo pieteikuma sagatavoSana prasa ieguldijumus, taja
skaita darbinieku iesaisti un laiku (Jessen, 2016, 9.1.4.). Ka noradits atseviskos pétijumos, pasitititaja
ricibas briviba izpauzas arl apstakli, ka tas var pienemt lémumu par iepirkuma izbeigSanu un
attiecigi jauna iepirkuma izsludinaSanu. Tas var but saistits ar dazadiem iemesliem, kas balstas uz
esoSajiem apstakliem, tas var but tiesisks celS, ka izvairities no izsludinata iepirkuma, kas
neapmierina pasutitaja vajadzibas, salidzinot ar izsludinaSanas bridi. Lai gan pasititajs var ari
nolemt atcelt iepirkuma procediiru stratégisku iemeslu deél, lai izvairitos no liguma tiesibu
pieskirSanas konkrétam pretendentam, kas iesniedzis izmaksu un kvalitates zina vislabako
piedavajumu, kas noteiktaja gadijuma var parkapt vienlidzigas attieksmes un brivas konkurences
principu (Sanchez-Graells, 2015, 421, 422). 1zveloties pamatojumu, tiek noradits, ka publiskas
iepirkuma procediiras atcelSana ir pielaujama svarigu un ieprieks neparedzamu iemeslu de], ipasi,
ja negaidita apstaklu maina norada uz pasititaja publiskas intereses turpmaku neesamibu. Tas
varétu bit tamdél, lai labotu pielautos parkapumus, kurus citada veida vairs nav iespéjams novérst
(Sigma, 2013, 29; Sigma, 2016, 29). Tiesibu zinatniece Sue Arrowsmith, vértéjot iepirkuma
procediiras izbeigSanos (terminate), norada, ka pasiutitajs (purchaser) var véléties to izbeigt dazadu
iemeslu de]. Tas var bit, lai izvairitos no kada projekta vispar, pieméram, mainijusies ir apstakli un
ir zudusi nepiecieSamiba vai sanemtie piedavajumi uz parak lielam izmaksam, vai tas parada, ka in-
house darifjums bitu pienemamaks. Ka alternativa - vin$ var nolemt sakt jaunu procediiruy,
pieméram, jo paredz sanemt labaku rezultatu, vai pirmaja procedira nav ieklauts kads vertésanas
kriterijs (Arrowsmith, 2018, 855, 856). Papildus tiek uzsverts, ka, pienemot lemumu, gan izbeidzot
iepirkuma procediiru, gan uzsakot jaunu, par to ir jainformé iesaistitas personas, noradot ta
pamatojumu, lai tiktu dota iespé€ja to kontrolet (Arrowsmith, 2018, 857).
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Autori secina, ka ricibas brivibu ierobeZzo PIL 2. panta noteikto meérku ievéroSana, kas tiek
vienlaicigi saukti par principiem. So principu ievéro$ana nodrosina godigu konkurenci un taisnigu
léemumu pienemsanu, izbeidzot vai partraucot publisku iepirkumu. Tas lauj izslégt favoritismu jeb
lémumu pienemsSanu par labu kadam pretendentam. Tas tiek vértets kopuma, analiz€jot pastutitaja
ricibu saistiba ar liguma noslégsanas tiesibu pieskirSanu uz noteiktu iepirkuma priekSmetu. Tas var
notikt vairaku secigu, taja skaita, izbeigtu vai partrauktu iepirkumu rezultata. Caurskatamibas
ievéroSana nodroSina atklatumu un vienlidzigu attieksmi, un tas nozimé pilnigas un patiesas
argumentacijas ieklauSana lémuma, taja skaita, pamatojot pasititaja ricibu pirms lémuma
pienemsSanas, ta laiku. Objektivam pamatojumam jabalstas uz patiesiem un pieradamiem faktiem,
nevis noradami formali argumenti.

Nobeigums

Ka noradits IUB “Biezak konstatétas neatbilstibas iepirkumu procediru dokumentacija un norisé”
29. punkta Grozijumu veiksana, tad janem veéra, ka saskana ar Eiropas Komisijas (turpmak - EK)
noradijumiem praktizéjoSiem specialistiem (2018. gads) faktiski iepirkuma proceduras partrauksana
tiek minéeta ka galéjais lidzeklis, attiecigi iepirkuma procediira buitu partraucama, ja kopuma mainas
tirgus segments (potencialo dalibnieku loks ka tads) vai piedavajumi ir iesniedzami butiski
atskirigi, ievérojot izmainas izSkirosos iepirkuma pamatnosacijumos (IUB, 2020, 29. p.). Lidz ar to
autori secina, ka iepirkumu partrauksana vai izbeigSana nereti ir tikai pasiititaja vai iepirkuma
komisijas neprofesionalitates raditas sekas — nepienacigi veikta tirgus izpéte, nepareizi aprekinata
paredzama ligumcena, nepamatoti izvéléta iepirkuma procediira, nepamatoti noteiktas atlases
prasibas, neprofesionali sagatavota tehniska specifikacija vai vertésanas kritériji. lespéjams, So
problemu risinas 2020. gada 11.februari pienemtais MK rikojums Nr. 49 “Par Ricibas planu
publisko iepirkumu sistémas uzlabosanai”, kas cita starpa ipasu nozimi pieskir iepirkumu centralizesanai
un to rikotaju profesionalizacijai.

Secinajumi un priekslikumi

1. Izveértejot abu jédzienu piemérosSanas apstaklus, autori secina, ka iepirkuma partrauksana
iespéjama jebkura iepirkuma stadija, taja skaita ari gadijuma, ja visi pretendentu piedavajumi
ir atbilstoSi iepirkuma nolikumam. Turpreti izbeigSana var notikt gadijuma, ja nav iesniegti
piedavajumi vai nav neviena iepirkuma nolikuma atbilstoSa piedavajuma.

2. Ja vertéjam no tiesisko seku viedokla, tad, izbeidzot iepirkuma procediiru, nav nozimes, vai
piedavajumi vispar ir iesniegti, jo buitiskakais ir apstaklis, vai péc piedavajumu izvertésanas ir
palicis kads spéka esoSs un iepirkuma nolikuma prasibam atbilstoSs pretendents, ar kuru ir
iespéjams slégt ligumu, jo pretéja gadijuma tas péc butibas nozimé nepiecieSamibu konstatét
faktu, ka iepirkums noslédzies bez rezultata un lémums par iepirkuma izbeigSanu ir formals.
Tiesiskas sekas izriet no konstatacijas par rezultata neesamibu.

3. Neskatoties uz iepirkuma procediiras izbeigSanas un partraukSanas dazadiem PIL noteiktajiem
pamatojumiem, to tiesiskas sekas péc savas biitibas neatSkiras, jo to mérkis ir iepirkuma
procediiras pilniga neturpinasana.

4. ES Direktiva minéto jomu neregulég, vien noradot uz dalibvalstu iestazu pienakumu nediskriminéjo$o
attieksmi informeésSanas joma.
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5. Nemot véra varda “partraukSana” lingvistisko nozimi, kas paredz kaut ko, kas péc partraukuma
var atsakties, salidzinot ar “izbeigSanu”, kas paredz pilnigu darbibas neturpinasanu, autoru
priekslikums ir turpmak lietot vienu jedzienu “iepirkuma procediiras izbeigSana”, kas saprotamak
ar1 butu anglu valoda, proti, “termination”, un veikt grozijumus PIL ar noluku vienveidot musu
valsts un ES Direktivas jédzienu pieméroSanu.

6. Lai samazinatu partraukto un izbeigto iepirkumu skaitu, biitu nepiecieSams laikus identificét
un noveérst riskus, kas varétu novest pie iepirkuma partraukSanas, to varétu panakt ar
iepirkumu veicéju kompetences paaugstinaSanu un iepirkumu centralizeésanu.
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Abstract

The study aims to find out why social media users follow people on different social media
platforms and the factors that influence whether or not to follow a particular social media
influencer, and whether there are significant differences between male and female
followers and gender attitude towards influencers. The research is based on the results of
a survey of 397 respondents in the age group 19-25 year olds. The study concludes that
63 % of those surveyed follow lifestyle influencers and 59 % follow fashion influencers,
making them the most popular category, but there are significant differences between the
genders when viewed individually. The reasons why people follow influencers are simple -
they like the content and tips they communicate about (63%), are interested in their lives
(59%) and are inspired by them (57 %). People trust influencers because of their
personality and content. If the influencer has clearly stated that it is advertisement, then
trust in him/her and the content he/she creates is low - only 22 % women and 40 % men
trust that type of content. Thus, the authors point out that paid content and content
created organically must be balanced not to lose credibility and focus on the content from
followers overall.

Keywords: social media, influencers, marketing communication, influencer marketing

Ievads

Tiek prognozets, ka 2020. gada tikai viedtalrunu lietotaju skaits sasniegs 3,5 miljardus lietotaju
(Galov, 2020), bet, ka liecina statistikas dati, 2019. gada 4,4 miljardi cilvéku bija aktivi interneta
lietotaji (Holst, 2019). Patlaban pasaulé popularakie socialie tikli ir Facebook, YouTube, WhatsApp,
Facebook Messenger, WeChat un Instagram (Clement, 2019). Nemot véra So tendenci, ir skaidrs, ka
ar1 socialo mediju popularitate ar katru gadu arvien pieaug un lidz ar to socialo tiklu platformas
ipasSu uzplaukumu giist viedoklu lideri jeb ietekmétaji - influenceri (influencer), kuru ietekme uz
sekotajiem Kk]ust arvien spécigaka. Pétijuma merkis ir noteikt sekoSanas iemeslus un kadiem
ietekmetajiem cilvéki seko visvairak. Pétijuma objekts ir ietekmétaju marketings, un péetijuma
priekSmets ir socialo mediju platformu lietotaju sekosanas paradumi ietekmétajiem.

Pétijuma uzdevumi:

1) noskaidrot, vai pastav atSkiribas dzimumu starpa sekoSanas paradumos ietekmeétajiem;
2) izanalizéet ietekmeétaju un vinu radita satura uzticibas iemeslus no sekotaju puses;
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3) salidzinat sievieSu un virieSu viedokli attieciba uz faktoriem, kas kaitina un liek atsekot
ietekmetajiem;
4) noskaidrot sekotaju attieksmi pret ietekmétaju maksas saturu.
Pétijuma noskaidrots, ka pastav atSkiribas dzimumu starpa saturam un ietekmétajiem, kuriem
respondenti seko, kas liela méra atbilst stereotipiem un katra dzimuma interesém, tomeér lielakaja
dala aspektu - viedokli sakrit un lauj izdarit secinajumus par kopé€jo situaciju ietekmétaju un to
sekotaju mijiedarbiba.

Socialo mediju ietekmetaji un to attiecibas ar sekotajiem -
teoreétiskie aspekti

Ietekmétaji nav nekas jauns un dazadas formas pastavéjusi jau gadu tikstoSiem, tomeér Sobrid tie
kluvusi par plasi izmantotu marketinga komunikacijas kanalu un visbiezak darbojas pasaulé
YouTube un Instagram platformas. 2019. gada Instagram atrodas 6. vieta pasaulé péc aktivo
lietotaju skaita, kuru izmanto vairak neka 1 miljards cilvéku visa pasaule (Clement, 2019), turpretim
Latvija Instagram ierindojas 4. vieta, un to ikdiena izmanto 478 900 Latvijas iedzivotaju
(Degtjarova, 2019). Instagram ir platforma, kuras pamatideja ir dalities ar foto un video saturu, tad
ta ir ar1 viena no platformam, kura sekotaji visvairak iesaistas publicétaja satura, tapéc péetijuma
autores plaSak analizé teoretiskos aspektus tieSi Saja socialo mediju platforma, kura ir ari
popularaka aptaujato respondentu vidil. Katru dienu Instagram lietotné tiek augSupieladéti gandriz
100 miljoni fotoattélu (Aslam, 2020). Konta ipasnieka profila lapa ir fotoatteli, zinas, sekotaji un
lietotaji, kuriem vin$ seko. Kontu ipasnieki var izveidot arl TV kanalu. Visi siZeti un zinas
nedrikst biit garakas par 1 mintti. Tomér TV kanala komponents lietotajiem lauj augSupieladét
videoklipus, kas garaki par 1 minuti (Yakar, Jacobs, & Agarwal, 2020, 1).

Socialo mediju ietekmétaji ir viedoklu lideri, kuri komunice ar noteiktu grupu lietotaju un sekotaju.
(De Veirman, Cauberghe & Hudders, 2017, 799; Uzunoglu & Kip, 2014, 593). Instagram ietekmeétajs
ir Instagram lietotajs, kurs ir ieguvis noteiktu uzticamibas un sekotaju limeni, kas var parliecinat un
ietekmet citus lietotajus, pateicoties vinu autentiskumam un uzticamibas limenim (Hou, Teague,
Hrach, Griffiths, Hrach & Griffiths, 2017; Lammenett, 2019, 436). Instagram lauj vienkarSiem
cilvekiem Kklut slaveniem un atpazistamiem plaSakai publikai, reizém ne tikai niSas auditorija, bet
sabiedriba kopuma (Djafarova & Trofimenko, 2018, 1434-1436).

Balstoties uz to, cik daudz influenceriem ir sekotaju, tiek izskirti vairaki ietekmétaju veidi - mikro,
mezo un makro. Mikro ietekmeétaji butiba ir “parasti” cilveki, kuri kluvusi “instapopulari” ar savam
bildéem un dazadam aktivitatém, Siem sekotajiem parasti ir lidz 10 000 sekotaju. Mikro ietekmétaji
ir lielaka pieejama grupa. Mezo ietekmétaji ir no 10 000 lidz 1 000 000 sekotaju, un tie bieZi vien ir
ne tikai sava valstl atpazistami, bet ari citviet. Tomér Sie ietekmétaji nav tik populari, cik makro
ietekmétaji, kuri bieZi vien ir internacionalas slavenibas ar vairak neka 1 000 000 sekotajiem.
(Boerman, 2020, 200-202). Sis sadalljums vairak attiecas uz pasaules limena ietekmétajiem, tacu
Latvija ir iesp€jams izdalit arl nano ietekmétajus.

Daudziem ietekmetajiem darbs ka ietekmétajam ir pilna laika darbs, ar ko pelnitiztiku (Lin, Bruning
& Swarna, 2018; Schouten, Janssen & Verspaget, 2019, 2). Par ietekmétajiem interesi izrada dazadi
zimoli, jo vini tiek uzskatiti par komunikacijas kanalu, kam ir personiska pieeja un uzticiba vina
viedoklim no sekotaju puses, un vinu sekotajs un komunikacijas parklajums lauj zimoliem sasniegt
lielu auditoriju, kuru tiem buitu gruti sasniegt pasSiem. [etekmétaju un zimolu sadarbibas konteksta
ietekmetaji tiek uzskatiti par zimolu véstneSiem, radot sponsorétu/apmaksatu saturu, ka,
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pieméram, bildes ar sevi un zimolu vai zimola produktiem, tapat tiek pieminéts produkts vai zimols
bildes apraksta vai, izmantojot témturus, padarot ietekmetajus par dalu no marketinga komunikacijas
un zimolu marketinga stratégijas (Abidin, 2016). Apmaksatas zinas saplist ar ietekmétaju ikdienas
zinam, un bieZi vien sekotaji Sis zinas neatpazist ka reklamu. Latvija ir noteikts, ka ietekmétajiem,
saskana ar Reklamas likumu ir janorada - vai ta ir sadarbiba un apmaksats saturs, visbiezak pie
zinam noradot témturus ka “sponsorets”, “sadarbiba”, “reklama”, “apmaksata reklama” utt. (Evans,
Phua, Lim & Jun, 2017, 140). Dazi pétijumi pierada, ka atklasme par to, ka ietekmétaju publicétais
zinojums tiek reklaméts, negativi ietekmé cilveku attieksmi pret saturu, padara sekotajus
kritiskakus pret $o zinu un pazemina ticamibu ietekmeétajiem (Hwang & Jeong, 2016, 530; Boerman
& Reijmersdal, 2016, 116). ]Ja lietotaji uztver ietekmétaja publicétas zinas ka reklamu, radot negativu
kritiku pret paSu zinojumu, tas nozimeé, ka sekotaju iesaiste varétu biit zemaka. Petijjumos ir
noskaidrots, ka sekotaji visticamak neparsuta zinojumus un nedalas, ja uztver ietekmétaju zinu ka
reklamu (Evans, Phua, Lim & Jun, 2017, 141).

Pastav ari tads termins ka parasociala mijiedarbiba, kas nozimé, ka sekotaji ietekmétaju un
ietekmetaja apmaksato zinu var uztvert ka vienu veselumu, 11dz ar to ietekméjot attieksmi pret pasu
personu. Biitiba parasocialo mijiedarbibu varétu raksturot ka iliiziju par sasaisti ar ietekmétaju, tas
varétu dévét par attiecibam, kuras sekotajs uztver. Si piesaiste prasa laiku, jo, tikai sekojot ietekmétajam
kadu laiku un izpétot vinu, ir iespéjams sekotajam labak iepazit personu, tadejadi attistot savu
attieksmi pret So cilveéku un, iesp€jams, pat izjutot tuvibas sajitu. Ar socialo mediju palidzibu
sekotaji var uzzinat dazadas dzives detalas par cilvékiem, kuriem seko, ka ari tiesi mijiedarboties
ar $o cilvéku, reagéjot uz publicétajam zinam. Sis platformas rada tuvibas sajiitas iliziju starp
ietekmétaju un vina sekotajiem. Tomér jauzsver, ka $i draudziba ir vienpusé€ja, jo iesp€jams, ka
ietekmetajs nemaz nenojaus$ par konkréeta sekotaja eksistenci (Boerman, 2020, 204).

Ir daudz pétijumu par to, ka kliit par ietekmétaju, kadas stratégijas izmantot, bet maz ir pétita otra
puse - kade] cilveki seko ietekmetajiem. Galvenokart, ietekmétajus cilveks izvélas péc ta, kas vinam
pasam ir aktuals, attiecigi cilveki vélas lasit un redzét informaciju, kas vinus rezoné. Tas nozimeé
justies piederigam, vienotam ar ietekmétaju. Pienemt vina nostaju par sev akceptéjamu un
lidzvertigu savai pasaules uztverei. letekmétaji var paradit savu pieredzi, kuru caur vinu stastiem
ir iespéjams izjust. lespéjams, ka Sos ietekmeétajus, sekotaji nekad dzivé nemaz nav satikusi un ari
nesatiks, bet vini jiitas piederigi un t3, it ka So cilvéku pazitu. Ir vairaki iemesli, kade] cilveki seko
ietekmétajiem, un katram $i skala var atskirties:

1) sekotaji velas bt ieintereséti. Pirmais solis, kade] més izvelamies kadam sekot Instagram
vidé, ir saturs. Velamies but saistiti ar kadu, kuram ir lidzvértiga aizrausanas neatkarigi no
ta, vai ta ir mode, sports, édiens, dzivesstils vai celoSana;

2) sekotaji velas tikt izklaideti - tiek mekléeti ietekmétaji ar specigam, autentiskam balsim un
taustamam personibam. Sekotaji vélas smiekligas, aizraujosas, gudras zinas, iespéjams, pat
tikpat personigas, lai liktos, ka runajam ar sev tuvu draugu pie kafijas kruzes. Sekotaji alkst
péc izklaidéjoSa satura ar unikalu stilu;

3) sekotaji velas justies piederigi un saistiti. Tiek izvéléeti ietekmétaji, kuri parada ne tikai labas
lietas, bet ari kritumus. letekmétaji, kuri parada savas veiksmes un neveiksmes, liek noticet,
ka ari sekotaji var but veiksmigi;

4) sekotaji vélas, lai vinus iedvesmo. Tiek mekléti ietekmeétaji, kuri iedvesmo un motive.
Sekotajus piesaista skaistas fotografijas, intrigéjosi stasti un zinas. Vini izvélas ietekmétajus,
kuri motive but par labakiem neatkarigi no ta, vai tas ir pasSapzinas, modes, dzivesveida vai
fizisko aktivitasu jautajums. (Killoren, 2016; Boerman, 2020, 200-207)
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Péc bitibas, viedok]u lideru ietekme uz sekotajiem ir uzskatama par socialo ietekmi. Tas ir process,
kad sekotaja emocijas, viedokli vai uzvediba tiek ietekmeta. Lidz ar to sekotajs kluist uzvedibas zina
lidzigaks savam iecienitajam viedok]u liderim. Lidz ar to sociala ietekme paradas bridi, kad sekotajs
maina savu uzvedibu péc mijiedarbibas ar viedoklu lideri péc patéréta satura, kurs tiek publicéts.
Pastav divi socialas ietekmes veidi - informativa ietekme un normativa sociala ietekme. Informativa
ietekme ir tad, kad sekotajs pienem informaciju no viedoklu lidera ka pieradijumu par realitati, bet
normativa ietekme atbilst influencera pozitivajam ceribam, kas atspogulojas sekotaja uzvediba.
(Safari, et al., 2019, 33764; Nguyen, et al., 2020, 1).

Svarigi izprast, kada ir mijiedarbiba starp ietekmétajiem un vinu sekotajiem, lai efektivi zimoli
spétu vinus izmantot sava komunikacija. letekmétaji savus sekotajus var piesaistit ar dazadiem
panémieniem, un tas, cik veiksmigi tas viniem ir izdevies un cik liela ir atgriezeniska saite, lauj
viniem ietekmét savus sekotajus. letekmétaji var veicinat sekotaju iesaisti, ka, pieméram, komentaru
aktivitati, “patik” daudzumu, noradot uz to teksta vai organizéjot konkursus, ka ari palielinat zinas
sasniedzamibu ar reklamu. Kad lietotaji mijiedarbojas ar publicéto zinu, pastav lielaka iesp€jamiba,
ka zina biis redzama ari citiem Instagram lietotajiem, palielinot zinas sasniedzamibu (reach) (Backaler,
2018; 60-68).

Metodologija

Empiriskaja pétijuma autores izmantojusas socialo mediju lietotaju aptauju, lai noskaidrotu
iemeslus, kapéc cilvéki seko ietekmetajiem dazadas socialo mediju platformas, un faktorus, kas
ietekme velmi sekot vai nesekot konkrétajam ietekmétajam, ka ari izpétit, vai sievieSu un virieSu
sekotaju zina pastav bitiskas atsSkiribas, vai dzimumam nav nozimes sekoSanas paradumos un
attieksme pret ietekmeétajiem. Aptauja ietvéra tris jautajumu grupas: informaciju par respondentu,
kas nepiecieSama datu analizei un to salidzinaSanai demografisku atSkiribu ietekmé, jautajumus
par socialo tiklu izmantoSanu un sekoSanas paradumiem ietekmétajiem, un uzticibas noteikSanas
jautajumu grupas ietekmeétajiem un to saturam. Anketu veidoja 16 jautajumi. Aptauja veikta
jaunieSu vida vecuma no 19 lidz 25 gadu vecumam, kas saskanpa ar socialo tiklu Facebook un
Instagram informaciju ir plasaka un aktivaka socialo mediju lietotaju grupa Latvija un pasaulé
(Influencer Marketing, 2019). Autores anketéSanu veicano 1.11.2019.1idz 31.01.2020. elektroniska
forma un klatiene.

Aptauja piedalijas 397 cilveki, no kuriem tikai 22 % no respondentiem bija virieSi, tapéc pétijuma
rezultati attiecinami vairak uz sievieSu auditoriju, lidz ar to iegutie rezultati ir attéloti dzimuma
sadalijuma, lai noteiktu atskirigas un kopigas tendences, noradot uz visparéjam tendencém.
Pétijuma noskaidrots, ka abi dzimumi ikdiena visaktivak izmanto Instagram (97 %) un Facebook
(95 %) platformas, tresa vieta ierindojas YouTube (76 %). Neliela atSkiriba pastav tikai attieciba uz
popularako platformu, kur virieSiem ta ir Instagram, nevis Facebook, lai gan tradicionali uzskatits,
ka Instagram ir sievieSu auditorijai paredzéta platforma un minétais dzimums to izmanto aktivak
neka viriesi (1. attels).

88



SEKOSANAS PARADUMI IETEKMETAJIEM SOCIALO MEDIJU PLATFORMAS NO LIETOTAJU PERSPEKTIVAS

Instagram Youtube Facebook Snapchat TikTok Cits

B sievietes viriesi

1. atteéls. Biezak lietotas socialo tiklu platformas respondentu vida

Rezultati attiecinami gan uz Latvijas, gan arvalstu ietekmétajiem, lai gan 61 % respondentu atzina,
ka seko vairak arvalstu ietekmeétajiem, nevis Latvijas.

Pétijuma rezultati

Pétijuma noskaidrots, ka kopuma 65 % respondentu seko 11-30 ietekmeétajiem, tomer pastav
atskiribas dzimumu starpa, jo 38 % sievieSu seko 11-30 ietekmétajiem, bet virieSu vidi sadalijums
starp tiem, kas seko 1-10, un tiem, kas seko 11-30 ietekmétajiem ir lidzvertigs, turklat viriesi daudz
biezak atziméjusi, ka seko vairak neka 101 ietekmeétajiem. Tas norada, ka sievietes riupigak atlasa,
kadam personibam sekot un kadu saturu redzét ikdiena. Tikai 8 % respondenti atzina, ka nezina,
cik lielam ietekmeétaju skaitam seko, lidz ar to cilvéki spéj atpazit, kas no redzeta satura socialo tiklu
platformas ir ietekmeétaju saturs (2. attéls).
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2. attels. Respondentu sadalijums péc ietekmetaju skaita, kuriem vini seko

63 % aptaujato seko dzivesstila un 59 % modes ietekmetajiem, padarot tas par popularakajam
kategorijam, tomeér pastav bitiskas atSkiribas dzimumu starpa, apliikojot katru dzimumu atseviski.
VirieSu respondentiem visbiezak atzimétas kategorijas ir sports, auto un tehnologijas, savukart
sievietéem - dzivesstils, mode un skaistumkop$ana, noradot, ka dzimumu intereSu un stereotipiem
sekoSanas paradumos ir nozime un iespéjams izdarit secindjumus, balstoties uz visparéjam dzimuma
lomam. Lielaka atSkiriba pastav tieSi auto kategorija, kam seko tikai 3,7 % sieviesu, bet 53 % virieSu
(3. attels). Mazaka atSkiriba dzimumu starpa ir dzivesstila kategorijai, kur ta ir pielagojama katra
cilveka velmeém un ikdienai. Ka citas kategorijas visbieZak tika minétas celoSana (26 reizes) un bizness
(12 reizes). Attiecigi talakos pétijumos jaieklauj ari Sis divas minétas kategorijas. Atzimétas sekoSanas
kategorijas saistitas ar iemesliem, kapéc respondenti izvelas sekot ietekmétajiem.
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3. attels. letekmeétaju kategorijas, kam seko respondenti

Iemesli, kapéc cilveki seko ietekmeétajiem, ir vienkarsi - uzruna saturs un padomi, par kuriem tie
komunice (63 %), interesé vinu dzive (59 %) un iedvesmai (57 %). Attiecigi cilveki vélas ieskatities
citu cilveku ikdiena, problémas, piedzivojumos, lai iedvesmotos, un vini to panak ar satura
palidzibu. Pétijuma atklajas, ka cilveki seko ietekmétajiem, lai arl uzzinatu par produktiem un
pakalpojumiem, sekojot tendencém un iegiistot dazadus atlaizu kodus, vai iespéju iegadaties
produktu pirmajiem, uzskatot, ka ietekmétajs kalpo ka kvalitates zime konkrétam produktam. Cita
anketas jautajuma gan iegitie rezultati norada, ka tikai 40 % no sievietém uzticas ietekmétaju
reklameétajam saturam. Virie$i daudz bieZak neka sievieSu kartas respondenti saskata ietekmétajos,
kam seko, lidzibu ar savu dzivi, savukart sievietes vairak tiecas péc sapniem - velas lidzinaties.
Autores secina, ka 81 ir loti biitiska iezime, kas janem veéra, planojot socialo mediju ietekmétaju
kampanas un ietekmétaju izveli, lai sasniegtu nepiecieSamo auditoriju un rezultatus.
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4 .attéls. Sekosanas iemesli ietekmétajiem

Iemesli, kapéc cilveki uzticas ietekmeétajiem, balstoties uz respondentu atbildém, ir personiba un
saturs, kas norada, ka lielaka nozime ir tiesi pasai personai un tam, par ko vina komunicé. Viriesi
pieskir mazaku nozimi personibai neka sievietes, vairak koncentréjoties uz pasu saturu un
godigumu. Butiski, ka tiek atziméts godigums, jo tas ir viens no uzticibu veicinoSajiem faktoriem,
kas palielina uzticibu ari reklamai, kam cilvéki neuzticas. Sievietes norada, ka vinam bitiski ar1, kadi

ir parstavetie zimoli un ka ietekmétaji nereklamé neko (vismaz redzama forma) (5. attéls).
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5. attels. Uzticibas iemesli ietekmeétajiem

Ja ietekmetajs ir skaidri atzimeéjis, ka ta ir reklama (#ad, #sponsored, #reklama, #sadarbiba), tad
uzticiba vinam un raditajam saturam ir maza - tikai 22 % sievieSu un 40 % virieSu uzticas Sim
reklamas vestijumam no ietekmétaja.

Analizéjot Sos tris aspektus kopa - sekoSanas iemesli, uzticibas faktori un uzticiba reklameétajiem
produktiem rada viennozimigu priekSstatu, ka cilveki veélas uzzinat par produktiem un
pakalpojumiem, bet vini nevélas, lai ta butu reklama, bet patiesi ieteikumi no ietekmétaju puses,
kuriem vini uzticas.

Tikai 12 % sievieSu un 20 % virieSu ir gatavi iesaistities ietekmeétaju satura paSi ar komentariem,
jautajumiem, “patik” atzimésanu vai kadu citu darbibu, noradot uz socialo mediju pasivo dabu
ietekmetaju sekotaju starpa, - cilveki redz saturu, bet to nenoveérte vai neiesaistas, 11dzigi ka redzot
reklamu televizija. Tas skaidri norada, ka ietekmétaju rezultati galvenokart jaapskata tikai attieciba
uz sasniegto auditoriju, nevis iesaisti, jo cilveki redz un atceras saturu, bet taja neiesaistas.
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6. attels. Faktori, kas kaitina un liek atsekot ietekmeétajiem

Analizéjot faktorus, kas sekotajiem liek atsekot un kaitina, secinats, ka sievietes-respondentes
visvairak kaitina maksligs saturs (68 %) un parak biezas reklamas (42 %), kas ari liek partraukt
sekot konkrétam ietekmétajam. VirieSus-respondentus visvairak kaitina parak biezas reklamas
(60 %), maksligs un vienveidigs saturs (33 %). Lidz ar to autores norada, ka ietekmeétajiem ir jaspéj
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sabalansét apmaksats saturs un produktu reklamas ar ikdienas saturu par savu dzivi, turklat saturs
nevar biit vienveidigs. Saturam butu jaietver dazadi dzives aspekti, kas atspogulo popularakas,
iepriekS mineétas, kategorijas, kas piesaista sekotaju interesi. Vismazak kaitina un liek atsekot
religiskie uzskati un politiska nostaja, ka ari valoda ierakstos un stastos (story), lai gan 62 %
aptaujatie noradija, ka ievéero gramatikas kliidas ierakstos. Attiecigi - cilveki pieverS uzmanibu
saturam, pamana kluidas, bet neuztver to Kritiski, lai partrauktu sekot konkrétai personai.

Secinajumi un diskusija

Pétljuma rezultata autores secina, ka kopuma 63 % aptaujato seko dzivesstila un 59 % modes
ietekmetajiem, padarot tas par popularakajam kategorijam, tomeér pastav butiskas atSkiribas
dzimumu starpa, aplikojot katru dzimumu atseviski. VirieSiem-respondentiem visbiezak atzimeétas
kategorijas ir sports, auto un tehnologijas, savukart sievietém - dzivesstils, mode un skaistumkopsana,
noradot, ka dzimumu interesém un stereotipiem sekoSanas paradumos ir nozime un iespéjams
izdarit secinajumus, balstoties uz visparéjam dzimuma lomam. Par galveno sekoSanas faktoru
ietekmetajiem kalpo cilvéku interese par ietekmétaju ikdienu, lai iedvesmotu sevi un uzzinatu kaut
ko jaunu - zinkariba. Pati ietekmétaja personiba ir ta, kas nosaka, kapéc cilveks izvélas vinam sekot,
un veids, ka ietekmétajs spéj pasniegt sevi un saturu - lidz ar to uzticiba cieSi saistita ar pasu
personibu, ko apvieno harizma un spéja sevi pasniegt. Butiski veidojot ietekmétaju komunikaciju,
ir npemt vera, ka cilveki negativi attiecas pret reklamu un pat, ja ta nak no ietekmétaja puses, bieZi
tai neuzticas, jo saprot, ka tas ir apmaksats saturs, un vélas sanemt godigus ieteikumus no
ietekmétajiem par produktiem, kurus tie tieSam lieto, nevis slavé tikai tapéc, ka sanem par to
atalgojumu. Parak bieZas reklamas arl liek cilvékiem atsekot ietekmétajiem, tapéc jacenSas
sabalansét maksas un bezmaksas saturs, lai neparverstos par reklamas sleju. Tiesi tadé] loti biitiska
loma ir japieverS publicétajam saturam, jo miusdienu sabiedriba ir kluvusi arvien prasigaka
attieciba pret satura kvalitati. Respondentu vidu lielaka dala ir pasiva attieciba pret ietekmétaju
saturu un neveic nekadas darbibas ne ierakstos, ne stastos, lidz ar to noradot, ka ietekmétaji kalpo
auditorijas sasniegSanai un tikai neliela dala veic aktivas darbibas.
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Abstract

Corruption is one of the most pressing problems in the world. An alternative solution to
this problem has been proposed - the use of Artificial Intelligence (Al) in public
administration processes. Replacing a person in a number of public administration
processes with Al will prevent public officials from exercising their position, status and
power, as well as gaining personal, property benefits for themselves, their relatives and
counterparties, thus preventing conflicts of interest. Thus, it is necessary to obtain,
summarize and analyse international experience on the legal regulation of Al, its
implementation and implementation in order to ensure the prevention of conflicts of
interest in public administration. This requires addressing the challenges of researching
and analysing international legal frameworks for Al, developing Al development strategy
at national level, identifying the type, scope, and sectors of Al that are best suited to
addressing conflicts of interest, etc. Thus, the main result is the creation of a legal
framework for Al, which can help public officials to organize and perform as impartially
as possible through the use of general scientific as well as specialized legal methods:
analysis and synthesis, scientific induction, deduction, comparative public processes, thus
reducing potential conflicts of interest in the activities of public officials, as well as
preventing corruption and ensuring greater openness in public administration.

Atslegas vardi: maksligais intelekts, intereSu konflikts, korupcijas novérSana

Ievads

Tradicionali, lai cinitos pret korupciju, tika izveidotas ipaSas komisijas, iestades, pienemti jauni
likumi un noteikta atbildiba par koruptiviem parkapumiem. Sodien korupcijas probléma ir viena
no akutakajam problémam visa pasaulé. Ta ir kluvusi par lielako musu sabiedribas problému.
Korupcijas esamiba nepartraukti vairo neuzticibu pret valsts amatpersonam un valsts parvaldi
kopuma, ka arl necienu pret normativajiem aktiem. Korupcija ir lielakais Skérslis jebkuras valsts
ekonomiskajai izaugsmei un attistibai.

Paslaik gan Latvija un citviet pasaul€ notiek aktivs darbs, lai novérstu un apkarotu korupciju. Tomér
biezi vien Kklasiskas korupcijas novérSanas un apkaroSanas metodes nav pietiekami efektivas.
Savukart atbildibas pastiprinaSana ne vienmér uztrauc likumparkapéjus. Tadéjadi piedavats
alternativs risinajums Sai problémai - Maksliga intelekta (turpmak - MI) izmantoSana valsts
parvaldes procesos.
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Vairakas pasaules valstis $So risinajumu saista ar MI tehnologiju izstradasanu un ievieSanu valsts
parvalde, kas spéj butiski samazinat korupcijas limeni, lidz ar to ar1 korupcijas riskus valsts un
pasvaldibas institucijas. Cilveka aizvietoSana vairakos valsts parvaldes procesos ar MI nelaus valsts
amatpersonam izmantot savu ienemamo amatu, statusu un varu, ka ar iegut sev, saviem
radiniekiem un darijuma partneriem personiskus un mantiskus labumus, 11dz ar to nepielaujot
intereSu konflikta situacijas rasanos. Rezultata valsts amatpersonas un valsts parvalde kopuma
vairak stradas sabiedribas interesés un valsts varés ieekonomet ievérojamus resursus labklajibai
un attistibai.

Hipoteze

Autors plano apkopot pasaules praksi, pamatojoties uz starptautisku pieredzi un pétijuma
metodém, izanalizet MI tiesiska reguléjuma ievieSanu dazadas pasaules valstis, izzinat ta ievieSanas
specifiku un problémas, izstradasanas un ievieSanas nosacijumus un ipatnibas, ka art MI kontroles
mehanismus un iespéjamo atbildibu, un uz ta pamata sniegt atbildi uz pamatjautajumu, vai tieSam
MI varetu but ka viens no efektivakajiem intereSu konflikta noveérSanas instrumentiem.

Autors uz izvirzito jautajumu atbildes plano rast caur pasreizejo valsts parvaldes sistému un to
regulésanu, piedavajot to nepiecieSamibas gadijuma izmainit ar mérki minimizét taja korupcijas
riskus, 11dz ar to novérst intereSu konfliktu. Autors plano izpétit galvenos riskus un neskaidribas,
kuras saistitas ar MI ievieSanu valsts parvaldé, lai noregulétu normativajos aktos minéto jomu,
ievérojot gan atsevisku individu, gan sabiedribas, gan valsts intereses, kuras skar to drosibu, to
tiesibu un intereSu aizsardzibu (I/lonkun, 2018).

Autors plano izpétit MI izmantoSanas tiesibu problémas un ipatnibas viena atseviska sfera - valsts
parvalde, ka ari paradit galvenas pieejas MI izstradasanas un izmantoSanas tiesiskajam
reguléjumam (Mopxam, 2018), ka ar1 piedavat tiesiska reguléjuma ievieSanu, kura saistita ar M,
novértét un izanalizét MI jau paslaik izmantoSanu praksé, piedavat MI attistibas stratégiju uz
nakamo valsts planoSanas periodu.

Merkis un uzdevumi

Merkis ir starptautiskas pieredzes iegiiSana, apkopoSana un izanalizeéSana par Ml tiesisko regulésanu,
tas sistémas iestradi un ievieSanu, ka ari priekslikumu izstrade, kas nodrosinatu valsts parvaldeé
intereSu konflikta novérsanu.

Referata priekSmets ir Eiropas Savienibas starptautisko tiesibu un dazadu pasaules valstu nacionalas
tiesibu normas, kuru merkis ir So problému risinasana.

Autors izvirza Sadus uzdevumus meérka sasniegSanai:

1) izpetit starptautiskos tiesibu aktus, kuros tiek noteikts (definéts) MI;

2) izanalizet starptautisko praksi par Ml tiesisko reguléjumu;

3) izstradat un piedavat pienemt valsts limeni MI attistibas stratégiju;

4) identificet MI veidus, apjomu un nozares, kuras MI iestradasana butu vispiemeérotaka, lai
noverstu interesu konflikta situacijas;

5) izstradat priekSlikumus par MI izmantoSanas un attistibas tiesisko reguléjumu, ka ari
priekslikumus par valsts parvaldes sistémas pilnveidi MI tehnologiju ievieSanas procesa;

6) metodologiski precizi dot prognozes novéertéjumu korupcijas risku izmainam (samazinasanai
vai palielinasanai) valsts parvaldes sistémas péc MI ievieSanas procesos.
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Raksta tiek izmantotas visparzinatniskas, ka ari specialas juridiskas izzinas metodes: analizes un
sintézes metodes, zinatniskas indukcijas metode, dedukcijas metode, salidzinosa metode.

Teoretiska dala

AtbilstoSi starptautiskajam reguléjumam katrai valstij, ievérojot tas nacionalo normativo aktu
pamatprincipus, jacensas pienemt, uzturét un stiprinat tadas sistémas, kas veicina atklatibu un
novers intereSu konfliktus. (Apvienoto Naciju Organizacijas Pretkorupcijas konvencija, 2005)

Savukart Latvija jau kop$ 1995. gada (Korupcijas novérSanas likums, 1995) regulé interesu
konflikta situaciju®?, nosakot ar to saistitus ierobeZojumus un aizliegumus (likums “Par interesu
konflikta novérSanu valsts amatpersonu darbiba”, 2002).

Var izdalit tris pamatjomas, kas var sekmeét interesu konflikta novérSanu, izmantojot MI:
1) atvieglotlémumu pienemSanu par uzdevumiem liela apjoma (pieméram, valsts un pasvaldibu
parvalde);
2) juridiskas informacijas ieguve, sintéze un integracija;
3) prognozét lemumu pienemsanas sekas konkreétas jomas.

Tomeér sekmigai interesu konflikta novérSanai MI ir nepiecieSams dot pieeju un plasas tiesibas,
plasam informacijas apjomam, kas ietver gan tiesu praksi, gan citus dokumentus, t.sk. klasificétu
informaciju par lietas faktiskiem apstakliem, par personu datiem utt. Bez So datu izmantoSanas un
apstradasanas MI nevarés veiksmigi darboties, ka ari sekmet interesu konflikta situacijas novérsanai
valsts parvaldeé.

Lidz ar to paradas vairakas ar MI izmantoSanu neatrisinatas juridiskas problémas:
1) personiskas informacijas konfidencialitates nodroSinasanas probléma;
2) problémas, kas saistitas ar tiesibaizsardzibas iestazu piekluvi konfidencialai informacijai
vienlaicigi lielos apjomos;
3) trukst tiesiska reguléjuma, kas reglamente MI izmantoSanu juridiskaja prakse;
4) problémas, kas saistitas ar juridiskas étikas standartu ievéroSanu Ml sistéma utt. (Garcia, 2017)

Iespeéjams, ka var rasties ari virkne citu juridisku problému, no kuram daZas likumdevéjs var
atrisinat tikai, ievieSot papildu standartus, pieméram, par MI statusu.

Zinatnieku vida diskusiju par MI izmantoSanu izraisa ne tikai ar datu konfidencialitates
nodrosinasanu saistiti jautajumi, bet sarezgita neatrisinata probléma, kas saistita ar cilvéka
pamatvertibu ievéroSanas garantijam un cilvektiesibam.

Lidz $im pasaulé nav nevienas valsts, kura ar normativajiem aktiem noregulétu MI tehnologijas
izveidoSanu un izmantoSanu. Péc autora viedokla, MI tiesiska reguléSanas neesamiba ir viena no
butiskakam problémam. Tikai ir fragmentari méginajumi regulét atseviskas MI tehnologijas jomas
Eiropas Savieniba (Eiropas Savienibas Visparejie noteikumi par personas datu aizsardzibu, 2018),
Dienvidkoreja (likums “Par viedo robotu veicinasanu un attistibu”, 2008), Apvienotajos Arabu
Emiratos (Maksliga intelekta stratégija, 2017), Francija (Nacionala stratégija maksliga intelekta

69 IntereSu konflikts - situacija, kura valsts amatpersonai, pildot valsts amatpersonas amata pienakumus,
japienem léemums vai japiedalas lemuma pienemsana, vai javeic citas ar valsts amatpersonas amatu saistitas
darbibas, kas ietekmé vai var ietekmeét Sis valsts amatpersonas, tas radinieku vai darijjumu partneru
personiskas vai mantiskas intereses (likuma Par interesu konflikta novérsanu valsts amatpersonu darbiba
1. panta 4. punkts, 2002)
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joma, 2018), Japana (Robotu jauna stratégija uz pieciem gadiem, 2015) un Krievijas Federacija
(Konvencija par robotu un maksligo intelektu, 2017).

Praktiskas lietderibas un temata izvéles pamatojums

Neskatoties uz to, ka nepastav pilniga Ml tiesiska reguléjuma, tomer Eiropas Savienibas dalibvalsts
spéra nepiecieSamus solus $1 jautajuma sakartoSanai, organizéjot sanaksmes (Eiropas Savienibas
konkurétspéjas ministru sanaksme, 2018), publicéjot pazinojumus (Eiropas Komisijas pazinojums
par Maksligo intelektu Eiropai, 2018) un veicinot MI joma dazada veida pétijumus.

Tomer ne tikai ES, bet ari citur pasaulé apzinas par MI pieaugo$o nozimi ekonomika, valsts stiprajam
pusém ta izmantoSana, ka ari nepiecieSamibu koordinét centienus radit labveéligu vidi ar1 turpmakai
MI attistibai. (Eiropas Komisijas pazinojums “Cela uz vienotu datu telpas izveidi Eiropa", 2018)

Tadéjadi turpmakajos 10 gados Eiropas Komisija plano pastiprinati atbalstit padzilinatu digitalo
prasmju, tostarp zinasanu MI joma apguvi. Tas nozime, ka palielinasies MI tehnologijas izmantosana
Eiropas Savienibas dalibvalsts (t.sk. Latvijas) uznémumos un publiskaja parvalde, tostarp labakas
piekluves nodroSinasanu publiska sektora datiem. (Eiropas Savienibas dalibvalstu parakstita
deklaracija par sadarbibu MI joma, 2018) Latvija jau Sobrid isteno MI ievieSanu valsts parvaldé
sadarbiba ar uznémumiem. Pieméram, uznémums Tilde sadarbiba ar Uznémumu registru izstrada
pirmo MI risinajumu - robotu, kas laus rakstiski komunicét ar klientiem iestades majaslapa.
Savukart 2018. gada Tiesu administracija ir aktivi piedalijusies tiesu lietu terminu prognoZzu modelu
izstrade, ka ietvaros, izmantojot masSinmaciSanos un neironu kédes, veikta lietu izskatiSanas
terminu prognozeésana un iegiiti desmit dazadi, praksé pielietojami modeli. (MK Informativais
zinojums, 2018)

Ka potencialu valsts parvaldes sakartoSanai un lidz ar to ari korupcijas apkaroSanai MI savas
stratégijas noteikusas tadas pasaules valstis ka Lielbritanija, Vacija, Indija, Italija, Kanada, Kina,
AAE, ASV, Japana, Francija un Krievijas Federacija.

Nemot véra MI izmantoSanas potencialu, attistibas tendences, nepiecieSamibu noteikt to tiesisko
reguléSanu (izstradat vadlinijas un stratégiju, kas balstas uz ES pamatvértibam, ietverot privatuma
un personas datu aizsardzibu, ka ar1 atbildigumu un caurskatamibu), no autora viedokla, maksligajam
intelektam ir praktiska lietderiba, jo ar ta ievieSanu tiks nodro$inats atbalsts valsts parvaldes
iestadém, lai tiesiskais reguléjums MI tehnologiju izstradei un izmantosanai biitu salagots ar
pamattiesibam un kalpotu par vienu no butiskajiem instrumentiem interesu konflikta mazinasanai.

Situacijas analize

Neskatoties uz MI tiesiskas reguléSanas neesamibu pasaulé, tomeér tas jau Sobrid plasak tiek
izmantots dazadas pasaules valstis.

Kina 2012. gada ieviesa Zero Trust sistému (3opbvkuH, 2018), kas darbojas uz MI pamata, lai cinitos
pret korupciju, t.sk. intereSu konfliktu. MI analizéja valsts amatpersonu socialas aktivitates,
izmantojot informaciju no 150 dazadam datu bazém, kas ir saistitas ar centralajam un regionalajam
valsts un pasvaldibu institiicijam.

Salidzinot visu sanemto informaciju, Zero Trust analize valsts amatpersonu uzvedibu un identifice,
pieméram, aizdomigus nekustama ipaSuma darijumus, nelikumigu maju biivniecibu, finansu lidzeklu
nelietderigu izmantoSanu utt. (l'epactokoBa, 2019) Programma reagé gan uz valsts amatpersonu,
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gan vinu radinieku, gan ari uz valsts amatpersonu draugu pékSnam mantiska stavokla izmainam
(pieméram, dargas automasinas pirkums, nekustamo ipaSumu iegade, aizdomigas izmainas bankas
kontos utt.). (EK/, 2019) Bez tam MI pat var salidzinat satelita fotoattéelus, lai parliecinatos, vai,
pieméram, cela buivniecibai atvelétie lidzekli tieSam tika iztéréti un cel§ daba eksiste, vai finansu
lidzekli nonaca valsts amatpersonas vai tas radinieku, vai tas darijjumu partneru kabata. Péc
informacijas izvertéSanas par valsts amatpersonu un vinu radiniekiem MI aprékina korupcijas
varbutibas procentualo risku. Ja procentualais risks parsniedz noteikto limeni, Zero Trust nosita
attiecigu pazinojumu kontroléjoSam iestadem.

Eksperiments ar Zero Trust darbojas tikai 30 Kinas provincés un pilsétas, kas parklaj tikai 1 % no
visa Kinas valsts administrativa aparata. Tomer kops 2012. gada MI ir spéjis identificet 8721 valsts
amatpersonas, kuras izdarija koruptivus parkapumus. (Pam6.ep, 2019)

Vél viena Kina radita MI sistéma “Socialas uzticibas sistéma”. Ta ir sabiedribas vertéSanas programma,
kas lauj atbalstit likumpaklausigus iedzivotajus, ka ar1 veikt pasakumus pret tiem, kas parkapj
likumu vai vienkarsi nonak tiesibaizsardzibas iestazu redzesloka. Pieméram, 2018. gada aprila
beigas vairak neka 15 miljoniem kinieSiem, tas ir, katram 100. iedzivotajam valsti, tika piemeéroti
administrativi sodi par “zemo socialo vertéjumu”. Ta pamata ir MI tehnologija, kas noveéro
iedzivotaju aktivitates gan realaja dzive (darba, majas, dazadas aktivitatés utt.), gan virtualaja dzive
(analizéjot pie datora pavadito laiku un saturu). Pilsoni ar savu uzvedibu pelna vai, gluzi otradi,
zaudé punktus (pieméram, neatmaksajot kreditu, neieverojot satiksmes noteikumus, virtualaja telpa
(interneta) izplata komentaros viltus informaciju par valsts varas institicijam un tajas stradajoSam
valsts amatpersonam vai intereséjas par majaslapam ar vardarbibas vai pornografijas saturu).

Valladolidas Spanijas Universitates pétnieki izveidoja uz MI balstitu sistému, kura aprekina korupcijas,
t.sk. atrasSanas intereSu konflikta situacijas iespéjamibu Spanijas provinceés, ka ari apstaklus, kuri to
veicina. MI var prognozet korupciju, t.sk. intereSu konflikta situacijas, uz laiku lidz pat trim gadiem
atkariba no konkréta regiona ipasibam. DaZos gadijumos to var prognozét ilgi, pirms notika korupcijas
gadijums, tadéjadi savlaicigi var veikt preventivus pasakumus, citos gadijumos - prognozésanas
laiks ir daudz mazaks, lidz ar to korupcijas noverSanas pasakumus ir jarealizé steidzigi. (I'epHep, 2018)

Savukart zinatnieku komanda no Mariboras universitates (Slovénija) un Maringas Universitates
(Brazilija) public€ja pétijjumu, kura tika analizéta politiska korupcija. Zinatnieki, izmantojot MI
algoritmus, nonaca pie secindjuma, ka MI spéj atklat ne tikai pasu koruptivu sistému, bet ari noteikt
taja katra ta dalibnieka lomu korupcijas istenoSana.

Lielbritanijas krapSanas apkaroSanas birojs (SFO) Rolls-Royce lieta ar MI palidzibu apstradaja
aptuveni 30 miljonus dokumentu, katru dienu analizéjot 600 tiikstoSus, kuru rezultata konstatéja,
ka Rolls-Royce darbinieki piedavaja kukulus divu Kinas aviokompaniju parstavjiem, kuri, iespéjams,
bija saistiti ar ligumiem par britu razZoto dzin€éju iegadi. MI spéj macities un attistit savu zinasanu
bazi, un tadejadi pareizi atSkirt nozimigus materialus no nenozimigiem materialiem, un padarot
izmekléSanu, ka $aja gadijuma, par efektivaku un precizaku, neka to daritu cilveki. (Mypdorcua, 2017)

Oksfordas universitates pétnieki sadarbiba ar Microsoft izveidoja MI, lai izpétitu korupcijas
prognozésSanas potencialu un identificetu korupcijas gadijumus. [zveidotais MI spéj apstradat lielu
informacijas apjomu un signalizét par korupcijas vai krapSanas shémam. MI programma tiek
izmantota ka analitikis uznémumos, identificejot aizdomigus darijumus, ligumus vai maksajumus.
MI palidz izvairities no klidam, kas rodas cilvéka faktora d€l, novéers korupciju un interesu konflikta
rasanos, ka arl paatrina valsts reagéSanu uz konstatétiem parkapumiem.
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Savukart ASV tiesnesi, sprieZot tiesu, no MI sistémas pieprasa informaciju par personas iespéjamibu
(varbutibu) atkartoti izdarit parkapumu. MI savus secinajumus izdara, balstoties uz dazadiem
datiem par personu - vina vecumu, dzimumu, tautibu, izglitibu, ienakumiem, biografijas faktiem,
psihologiskam ipasibam utt.”0

2016. gada oktobri ASV un Lielbritanijas zinatnieki izveidoja MI programmu, kas prognoze Strasbiiras
tiesas lemumus ar varbutibu lidz pat 79 % un ASV Augstakas tiesas pareizo lemumu 70 % gadijumos.
(H{eemkosa, 2017)

Ka redzams, MI sp€j nodrosinat pareizu un atru dazadu uzdevumu risinajumu, kas veicina efektivaku
juridisko pakalpojumu sniegSanu, ka ari atsevisku uzdevumu risinasanu valsts parvaldé. MI tehnologiju
izmantoS$ana ir visprogresivakais veids, ka meklet un apstradat liela apjoma informaciju.

Neskatoties uz to, ka MI ir daudz pozitivu ipasibu korupcijas un intereSu konflikta situacijas noversana
(nav alkatibas, aizspriedumu un vélmes sevis bagatinasanai; emocijas neesamiba; situacijas
objektivais novertéjums; spéja analizet lielu informacijas apjomu isa laika perioda), tomér pastav
ar1 ieverojami triukumi (projektéSanas stadija tas var apzinati saturéet neaizsargatibas vai citus
trikumus, kas kave tas efektivu darbibu; ir loti darga aparatiiras sistéma) (Kousipoga, 2017) un
juridiskas dabas problémas.

Pétijuma dala

Valsts parvalde balstas uz liela apjoma informacijas vakSanu un analizi, lidz ar to $aja joma MI
izmanto$anai ir liels potencials.

Sagaidams, ka MI izmantoSana radis uzlabojumus visas valsts parvaldes procesos.

Pateicoties MI, biis iespéjams pilnveidot esoSos valsts parvaldes pakalpojumus, jo bis iespéjams
daudz precizak prognozét sabiedribas pieprasijumus péc noteiktiem pakalpojumiem un atlasit to
izpildei nepiecieSamas kvalifikacijas specialistus.

Bez tam valsts amatpersonam vieglak bus izmantot liela apjoma informaciju, lai pienemtu
maksimali labakus un sabiedribai izdevigakus lémumus, ka arl nodroSinot valsts amatpersonu
darbibu sabiedribas intereses, noversot jebkuras valsts amatpersonas, tas radinieku vai darijjumu
partneru personiskas vai mantiskas ieinteresétibas ietekmi uz valsts amatpersonas darbibu,
veicinot valsts amatpersonu darbibas atklatumu un atbildibu sabiedribas prieksa, ka ar1
sabiedribas uzticéSanos valsts amatpersonu darbibai.’! Lidz ar to MI ievieSana padaris lemumu
pienemsanas procesu daudz atklataku un saprotamu.

Papildu izmaksu samazinasanai un procesu paatrinasanai MI sistému izmantoSana atrisinas citas
sabiedribai svarigas problémas, pieméram, korupcijas limena un nelietderigu finansu lidzeklu
samazinasana, jo MI darbiba balstas uz objektivitates principa. MI pats nevarés atrasties interesu
konflikta situacija. MI pats nevarés lemumu pienemt par labu kadai noteiktai sabiedribas grupai vai
individiem. Neitrala MI motivacija lauj objektivi atrisinat gandriz jebkuru uzdevumu un minimizét
korupcijas riskus.

70 2016. gada Eric Loomis, viens no ieslodzitajiem, kurus MI atzina par potenciali bistamu, sanéma sesSus gadus
cietuma. Nemot véra, ka MI efektivitate ir tikai 65 % gadijumos, Loomis iesniedza apelaciju, bet to noraidija,
pamatojoties uz to, ka MI tehnologija pieder privatam uznémumam un ir komercnoslépums.

71 Par interesu konflikta novérsanu valsts amatpersonu darbiba
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Negaidot situaciju, kad MI izmantoSana sabiedribai biis ikdienas paradiba, nepiecieSams jau tagad
paredzét un sakt darbu pie butisku izmainu ievieSanas informacijas drosibas koncepcija visos valsts
Iimenos. Tas prasa izstradat jaunus informacijas aizsardzibas un tas izmantoSanas kontroles
lidzeklus, ka ari stratégiju par Ml izstradasanu un izmantos$anu.

Autors uzskata, ka paslaik izveléta pétijuma téma laus labak izprast MI tehnologiju nozimi un iespéjas
nakotne.

Secinajumi un priekslikumi

1. NepiecieSams izveidot MI tiesisko reguléjumu, atrisinot jautajumus par personiskas informacijas
izmantoSanu, iestazu piekluvi liela apjoma konfidencialai informacijai utt. (Garsia, 2017)

2. Valsts parvaldé MI izmantoSana var palidzét valsts amatpersonam organizét un veikt maksimali
objektivus publiskus procesus, ar to ari palielinot budZeta lidzek]u efektivu izlietoSanu.

3. MI tehnologijas var novérst peleko shemu radisanu publiskos iepirkumos, mazinat iespéjamo
intereSu konflikta situacijas rasanos valsts amatpersonu darbiba, ka ar1 korupcijas novérsanu
un lielaku atklatibu valsts parvalde.

4. Ml tehnologiju ievieSana var izraisit pakapenisku korupcijas, t.sk. interesu konflikta samazinasanos
valsts parvaldes sistéma, ka rezultata - pasas sistemas efektivitates palielinasanos.

5. MI tehnologiju izmantosana lauj parvaldit milzigo datu daudzumu.

6. MI izmantoSana ir nepiecieSama, lai pienemtu precizakus parvaldibas lemumus, pamatojoties
uz pieaugoSo datu daudzumu, tapéc tas valstis, kuras atliek lemumu par MI sistému ievieSanu,
riské atpalikt no tam valstim, kuras bus tehnologiski modernakas.

7. Finan$ujoma maksliga intelekta tehnologiju izmantoSana ir biitisks un pieprasits attistibas virziens,
kas Jauj optimizét iedzivotaju apkalpoSanu no valsts parvaldes puses, aprékinat parvaldes
efektivitati, noverst interesu konflikta situacijas rasanos, samazinot valsts amatpersonu darbibu
savu, savu radinieku vai savu darijumu partneru intereseés, ar to samazinot valsts un pasvaldibu
budZeta izmaksas.

8. ledzivotaji un uznéméji sanem personalizétakus un kvalitativakus pakalpojumus no valsts
parvaldes, tostarp izmantojot virtualos paligus, un ar1 visracionalak parvalda savu personigu
laiku un finansu lidzeklus.
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CRIMINAL LIABILITY FOR DISCOUSURE OF TRADE SECRETS

Zita Studente,
Biznesa augstskola Turiba, Latvija
zita.studente@inbox.lv

Abstract

Employers always deal with new information including new employment processes,
amended or altered instructions, information on who to buy from and who they can sell to
etc. Private or confidential information can be kept undisclosed for ten or less years.
Commercial secrets must remain a secret.

Keeping commercial secrets is the responsibility of the employer and they must not be
revealed. This is because such commercial secrets have both economic and commercial value.
lllegal disclosure of commercial secrets, therefore, can have negative results for the company.

Atslégas vardi: komercnoslépums, komercnoslépuma izpausana, kriminalatbildiba, sods

Ievads

Uznémumi pastavigi izstrada jaunu informaciju, kas var ietvert jaunus razosanas procesus, uzlabotas
receptes vai informaciju par to, no ka pirkt un kam pardot. Ar komercnoslépumu aizsargata
informacija var but stratégiska gadu desmitiem (pieméram, recepte vai kimisks savienojums) vai
islaiciga (pieméram, marketinga pétijuma rezultati, jauna produkta nosaukums, cena un ievieSanas
datums, vai cena, kas tiek piedavata soliSanas procediira). Informacija, zinasanas, izgudrojums un
radoSums ir ekonomikas izejvielas, un komercnoslépumi ir svarigi gan lieliem, gan maziem uznémumiem
visas ekonomikas nozares.

Atskiriba no intelektuala ipaSuma tiesibam - rupnieciska IipaSuma tiesibam un autortiesibam,
komercnoslépuma turétajs nav ekskluzivu tiesibu ipasnieks par savu izgudrojumu. Konkurenti un
citas treSas personas var atklat un brivi lietot to paSu izgudrojumu (pieméram, kimisku
savienojumu) - lidz ar to komercnoslépuma ipasniekam ir gritak vérsties pret pakaldarinajumu.

Komercnoslépumi ari ieverojami atSkiras no tam intelektuala ipaSuma tiesibam, kuras pieskir
ekskluzivitati, tomér komercnoslépumi ir jaaizsarga to pasu iemeslu del, kadél pastav intelektuala
ipaSuma tiesibas - lai stimulétu inovaciju, nodroSinot, ka ideju raditajiem biitu tiesibas sanemt
atlidzibu par saviem puliniem.18

Komercnoslépumi attiecas uz jebkuru ekonomiski vértigu informaciju (tehnologija, formula,
tirgvedibas dati utt.), kuras konfidencialitate ir jaaizsarga. Tie ir uznémumu nematerialie aktivi.1®

Komercnoslépuma aizsardziba un atbilstosa atbildiba par ta izpauSanu ir Joti butiska komersantam,
jo tai ir ne tikai komerciala veértiba, bet arl no komercnoslépuma aizsardzibas var but atkariga
komersanta uznémuma vertiba, ekonomiskas izaugsmes iesp€jas un pelna.
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Kriminalatbildiba par komercnoslépuma izpauSanu Latvijas pirmas
neatkaribas laika

1903. gada 22. marta cars Nikolajs II apstiprinaja jauna kriminalkodeksa - Sodu likuma projektu.
Pirma pasaules kara laika 1903. gada Sodu likuma projekts tika partulkots vacu valoda. Kad 1917.
gada beigas un 1918. gada sakuma vacu karaspéks ienéma Vidzemi, vacu karu virspavélnieciba
ieviesa 1903. gada Sodu likumu $aja teritorija. 1903. gada Sodu likumu normas neatkarigaja Latvijas
Republikas teritorija bija speka no 1918. gada lidz 1933. gada 1. augustam.

Uz 1903. gada Sodu likuma pamata, ka arl nemot véra arvalstu praksi un jaunakas tendences
kriminaltiesibu teorija, tika izstradats pirmais Latvijas brivvalsts kriminallikums - 1933. gada Sodu
likums 1.

1933. gada Latvijas Sodu likuma izstradasana un pienemsana bija nozimigakais ieguldijums Latvijas
Republikas kriminaltiesibu attistiba.

Latvijas Sodu likums stajas speka 1933. gada 1. augusta.

1933. gada Sodu likums izslédza likuma pieméroSanu péc analogijas vai arl likuma atpakalejosas
darbibas spéku. Tapat Sodu likums noteica, ka noziegumi bija sodami, ja tie izdariti tisi, gan arfi, ja
veikti aiz neuzmanibas.

1933. gada Latvijas Sodu likuma 33. nodala bija paredzeta atbildiba par sveSa nosléepuma aizskarSanu.
Latvijas Sodu likums Sos nodarijumus apvienoja ar nosaukumu “SveSa noslépuma aizskarsana”,
ievietojot to tulit aiz nodalas par “goda aizskarSanu” (519. pants un 520. pants). SveSa noslépuma
izpauSanas sastavs formuléts 519. panta pirmaja un otraja dala.

Latvijas Sodu likuma 519. panta noteikts: “Kam péc likuma vai saistoSa noteikuma, vai péc sava
amata, nodarbosanas vai nodarbibas veida jaglaba slepeniba vinam uzticétas vai vinam zinamas
kluvusas zinas, un kas bez ieverojama iemesla tisi tas izpaudis, sodams: ar arestu vai ar naudas sodu
ne augstaku par pieci simti latiem.

Ja tads izpaudums izdarits ar noluku sagadat mantisku kaitéjumu vai gt mantisku labumu, vai celt
neslavu personai, uz kuru izpaustas zinas attiecas, tad vainigais sodams: ar cietumu.”

Ar Latvijas Sodu likuma 519. panta otraja dala minéto sodu sodams, kas izlietojis sava vai citas
personas laba launpratigi izzinatu svesu riipniecibas vai tirdzniecibas noslépumu.

Kriminallikuma paredzéta atbildiba par komercnoslépuma izpausanu

Kriminallikums? ir Latvijas Republikas Saeimas 1998. gada 17. junija pienemts normativais akts,
kura normas reglamenté kriminalatbildibas pamatu un principus, nosaka, kadu valsts, sabiedribas,
atsevisSku kolektivu un cilvéku interesu aizskarums atzistams par noziedzigu nodarijumu, un kadus
sodus tiesa var piemeérot vainigajam personam.

Veidojot Kriminallikuma projektu, ta uzbiives formai izmantots tolaik spéka esoSais Latvijas
Kriminalkodekss. Ta normu biitiba tika novértéta atbilstosi gan Latvijas Republikas 1933. gada Sodu
likumam, gan arvalstu (galvenokart Eiropas kontinenta valstu) kriminalas likumdoSanas aktiem,
gan arl izmantojot pieredzi, kas guta, izstradajot jaunu kriminalkodeksu projektus Lietuva, Polija,
Krievija. No Latvijas Kriminalkodeksa parnemts likuma normu iedalijums visparigaja un seviskaja
dala, atseviskas nodalas, ka arl pantu nosaukumi. [..] tada pati struktira ievérota arl Vacijas
Federativas Republikas kriminalkodeksa. Kriminallikuma ieklauti gandriz visi tie panti, ar kuriem
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pédejos gados bija papildinats Latvijas Kriminalkodekss vai kuros bija izdariti grozijumi. Ari tas
noteica nepiecieSamibu saglabat $a kodeksa pantu struktiru. Ar Latvijas 1933. gada Sodu likumu
tika saskanoti principialie jautajumi, kas attiecas uz Kriminallikuma saturu - gan par vainas
formam, lidzdalibas jautajumiem, fiziskas personas atbildibu juridiskas personas lietas, naudas
sodu pieméroSanu un aizstaSanu, gan ari par noziedzigiem nodarijumiem pret personu, pret
ipasumu, valsts institiiciju dienesta utt. Kriminallikuma projekta normas péc to butibas salidzinatas
ar Vacijas, Zviedrijas, Danijas kriminalkodeksa atbilstos$am normam.3

Laika kop$ Kriminallikuma un likuma par ta speka stasanas laiku un kartibu darbibas sakuma
Latvija jau pienemti vairaki likumi par grozijumiem tajos. Var uzskatit, ka dala no grozijumiem
izdariti, vadoties no Eiropas kritérijiem3.

Kriminallikuma 200. panta (noziedzigi nodarijumi tautsaimnieciba) paredzéta kriminalatbildiba
par neizpauzamu zinu, kas nav valsts noslépums, izpauSanu, komercnoslépumu saturoSu zinu
neatlautu iegiiSanu un izpauSanu un finansu tirgus iek$éjas informacijas nelikumigu izpausanu.

Kriminallikuma 200. panta otra dala nosaka atbildibu par komercnoslépuma neatlautu iegtiSanu
savai vai citas personas lietoSanai vai izpausanai vai par komercnoslépuma neatlautu izpausanu
citai personai tada pasa noluka, ka arl par finansu tirgus iek$éjas informacijas nelikumigu
izpauSanu. Par minéta noziedziga nodarijuma izdariSanu paredzéts sods - brivibas atnemsana uz
laiku lidz diviem gadiem vai islaiciga brivibas atnemsana, vai piespiedu darbs, vai naudas sods.

Kriminallikuma 200. panta tresa dala nosaka atbildibu par minéta panta otraja dala noradito zinu
nolaupiSanu. Par minéta noziedziga nodarijuma izdariSanu paredzéts sods - brivibas atnemsana uz
laiku 11dz trim gadiem vai islaiciga brivibas atnemsana, vai piespiedu darbs, vai naudas sods.

Kriminallikuma 200. panta otraja un treSaja dala paredzétais noziedzigais nodarijums atzistams par
mazak smagu noziegumu (Kriminallikuma 7. panta tresa dala).

Kriminallikuma 200. panta otraja un treSaja dala paredzeta noziedziga nodarijuma objektivo pusi
raksturo aktivas darbibas - zinu neatlauta iegiSana, pieméram, Santaza, uzpirk$ana, pamudinasana
un izpauSana - pazinoSana jebkada veida kaut vienai personai. Noziegums uzskatams par pabeigtu
ar minéto darbibu izdariSanas bridi (formals noziegums - nav nepiecieSams konstatét kaitéjumu).
Noziegumu var izdarit ari ar aktivam darbibam - zinu nolaupi$anu - izdarot zadzibu, laupiSanu,
krapSanu, piesavinasanos.

No subjektivas puses 200. panta otraja un tresaja dala paredzéto noziedzigo nodarijumu var izdarit
tikai ar tieSu nodomu. Minéto noziegumu subjekts var bit persona, kas saskana ar likumu ir
atbildiga par zinu glabasanu, ka ari jebkura cita persona, kas sasniegusi 14 gadu vecumu.

Saskana ar statistikas datiem par kriminallietam, kuras apsudziba celta péc Kriminallikuma 200.
panta otras un tresas dalas, laika perioda no 2010. gada lidz 2020. gadam visas tiesu instancés
izskatits loti maz kriminallietu. Saja laika perioda pirmas instances tiesa izskatitas tikai tris
kriminallietas, kuras apsudziba celta péc Kriminallikuma 200. panta otras dalas, apelacijas
instances tiesa izskatitas divas kriminallietas, kuras apstudziba celta péc Kriminallikuma 200. panta
otras dalas, un kasacijas instance izskatitas divas kriminallietas, kuras apsudziba celta péc
Kriminallikuma 200. panta otras dalas. 11

Komercnoslépuma definicija un Komercnoslépuma aizsardzibas likums

Lidz 2019. gada 1. aprilim “Komercnoslépuma” definicija tika dota vairakos normativajos aktos -
Komerclikuma'? 19. panta, likuma Par gramatvedibu'3 4. panta, Informacijas atklatibas likuma# 7. panta.
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Latvijas daliba Eiropas Savieniba ir veicinajusi parmainas attieciba uz tiesibu normas noteiktajam
komercnoslépuma definicijam. Lidz ar to 2019. gada 28. februari Saeima pienéma un 2019. gada 1.
aprili spéeka stajas Komercnoslépuma aizsardzibas likums 15, kura 2. panta ietverta jauna
“komecnoslépuma” definicija.

Komercnoslépuma aizsardzibas likums izstradats, ieklaujot taja tiesibu normas, kas izriet no Eiropas
Parlamenta un Padomes 2016. gada 8. junija Direktivas (ES) Nr.2016/943 par zinatibas un
darfjumdarbibas neizpauzamas informacijas (komercnoslépumu) aizsardzibu pret nelikumigu
iegiSanu, izmantoSanu un izpauSanu (turpmak - Direktiva Nr. 2016/943)16, kas bija jaievie$
Latvijas tiesibu sistéma, jo Komerclikuma paredzétais reguléjums attiecas tikai uz komersantiem,
bet Komercnoslépumu direktiva attiecas ne tikai uz komersantiem, bet ar1 uz jebkuru fizisku vai
juridisku personu, kam ir likumiga kontrole par komercnoslépumu vai kas ir nelikumigi ieguvusi,
izmantojusi vai izpaudusi kadu komercnoslepumu. Turklat butiska nozime bija arl mérkim - izstradat
vienotu komercnoslépuma definiciju un komercnoslépuma aizsardzibu visas Eiropas Savienibas
dalibvalstis.

Saskana ar likumprojekta Komercnoslepuma likums sakotnéjas ietekmes noveértéjuma zinojuma
(anotacija) noradito komercnoslépuma objekts var bit gan tada tehniska informacija ka skices,
dizaini, prototipi, raZoSana procesi, izgudrojumi, kas var vai nevar biit patentéjami, gan zinatiba jeb
t.s. know-how, kas izpauzas ka tehniskas, komercialas, organizatoriskas zinaSanas, pieméram,
formulas vai receptes, gan ari komerciala informacija, pieméram, klientu un piegadataju saraksti,
biznesa modeli un stratégija, cenu veidosanas politika utt. Komercnoslépuma objekts var but ari
komersanta vai cita subjekta, kas veic saimniecisko darbibu, finansu informacija. Informacijai, kas
atzistama par komercnoslépumu, ir jabit saistitai ar saimnieciskas darbibas veik$anu, un tai ir jabut
vai nu faktiskai vai, pieméram, augstskolas vai pétniecibas iestades gadijuma, potencialai komercialai
vértibai.>

Komercnoslépuma aizsardzibas likuma 2. panta definéts, ka komercnoslépums ir neizpauzama
saimnieciska rakstura informacija, tehnologiskas zinasanas un zinatniska vai cita rakstura
informacija, kas atbilst visam $adam pazimém - ta ir slepena, jo nav visparzinama vai pieejama
personam, kuras parasti izmanto Sadu informaciju, tai ir faktiska vai potenciala komerciala veértiba,
tadél ka ta ir slepena, ka art komercnoslépuma turétajs ir veicis atbilstoSus tas slepenibas saglabasanas
pasakumus.

Saskana ar tiesibu doktrina noradito komercnoslépums ir informacija, kurai ir komerciala vertiba,
ja ta nav zinama nepiedero$sam personam. Komercnoslépumam ka komercialai vértibai viennozimigi
ir ar1 liela nozime ekonomiskas izaugsmes un inovacijas veicinasana.

Komercnoslépuma aizsardzibas likuma 2. panta noteikts, ka komercnoslépuma turétajs ir ikviena
fiziska vai juridiska persona, kura likumigi ieguvusi komercnoslépumu un ir tiesiga to parvaldit
(kontrolét), tostarp izmantot un izpaust.

Saskana ar Komercnoslépuma aizsardzibas likuma 5. panta pirmaja dala noteikto komercnoslépuma
nelikumiga iegiiSana, izmantoSana vai izpauSana bez komercnoslépuma turétaja atlaujas ir tiesibu
parkapums, ja tas noticis: 1) neatlauti ieglstot informaciju - pieklistot tadiem dokumentiem,
objektiem, materialiem, vielam vai elektroniskajam datném, kuras parvalda komercnoslépuma
turetajs un kuras ietver vai varéja sapratigi pienemt, ka tas ietver komercnoslépumu, ka ari
piesavinoties vai kop€jot Sadus dokumentus, objektus, materialus, vielas vai elektroniskas datnes;
2) kad persona zinaja vai attiecigajos apstaklos tai vajadzéja zinat, ka komercnoslépums ir tiesi vai
netiesi iegiits nelikumigi, tostarp no citas personas, kura komercnoslépumu izmantoja vai izpauda
nelikumigi; 3) parkapjot normativaja akta vai liguma noteikto pienakumu, ka ari citu pienakumu
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neizpaust komercnoslépumu vai ierobeZot ta izmantoSanu; 4) jebkada cita veida, kas neatbilst
godigai darijjumu praksei.

Saskana ar Komercnosléepuma aizsardzibas likuma 5. panta otraja dala noteikto persona nav
saucama pie atbildibas par komercnoslépuma nelikumigu iegiiSanu, izmantoSanu vai izpausanu, ja
komercnoslépums iegiits, izmantots vai izpausts kada no Sadiem gadijumiem: 1) lai izmantotu
tiesibas uz varda un informacijas brivibu, tostarp ievérojot plassazinas lidzeklu brivibu un uzskatu
daudzveidibu, vai atklatu parkapumu, Jaunpratigu ricibu vai nelikumigu darbibu, ja iespéjamais
parkapéjs rikojies noliika aizsargat sabiedribas visparejas intereses; 2) komercnoslépumu izpaudusi
darbinieki saviem parstavjiem, ja Sada izpauSana parstavjiem ir nepiecieSama normativajos aktos
noteikto funkciju izpildei; 3) lai aizsargatu normativajos aktos noteiktas personu likumigas intereses.

Sakara ar to, ka 2019. gada 1. aprili speka stajas Komercnosléepuma aizsardzibas likums, kura skaidri
sniegta komercnoslépuma definicija, likumdevéjs ir ari paredzejis veikt vairakus grozijumus
likumos, izslédzot no tiem normas, kuras ietvertas komercnoslépuma definicijas -Komerclikuma,
dzéSot 19. pantu, likuma Par gramatvedibu, dze€Sot no ta 4. pantu, un Informacijas atklatibas likuma,
precizéjot 7. pantu ar atsauci uz Komercnoslépuma likuma reguléjumu un dzésot 7. panta otro, treSo
un piekto dalu, jo minétas normas parceltas uz Komercnoslépuma aizsardzibas likumu.>

Direktivas Nr.2016/943 ievaddala noradits, ka ta pienemta, nemot véra to, ka uznémumi neatkarigi
no to lieluma verte komercnoslépumus tikpat augstu ka patentus un citus intelektuala ipaSuma
tiesibu veidus. Tie izmanto konfidencialitati ka darijjumdarbibas konkurétspé€jas un pétniecibas
inovacijas parvaldibas instrumentu un saistiba ar plasu informacijas klastu, kas nav tikai tehnologiskas
zinaSanas, bet arl komerciali dati, pieméram, informacija par klientiem un piegadatajiem,
darijumdarbibas plani un tirgus pétnieciba un stratégijas. Mazie un vidéjie uznémumi augstak verte
komercnoslépumus un ir pat vairak atkarigi no tiem. Aizsargajot tik plasu zinatibas un darijjumdarbibas
informacijas klastu ka papildu vai alternativu elementu intelektuala ipaSuma tiesibam,
komercnoslépumi lauj jaunraditajiem un inovatoriem git pelnu no saviem darbiem vai inovacijam,
un lidz ar to tie ir ipasi svarigi darijjumdarbibas konkurétspéjai, ka ari pétniecibai un izstradei, un
ar novatorismu saistitai darbibai.

Atbilstosi Direktiva 2016/943 noraditajam véra nemams tas, ka jaunakas tendences, pieméram,
globalizacija, plasaka arpakalpojumu izmanto$ana, garakas piegades kédes un plasaka informacijas
un sakaru tehnologijas izmanto$ana palielina negodigas prakses izmantosanas risku. Uznémumi ir
neaizsargati pret zadzibam, neatlautu kopésSanu, ekonomisko spiegoSanu vai konfidencialitates
prasibu parkapumiem, kuru meérkis ir piesavinaties komercnoslépumus neatkarigi no ta, vai $adas
negodigas prakses izcelsme ir Eiropas Savienibas teritorija vai arpus tas.

Komercnoslépuma aizsardzibas reguléjums Darba likuma

Atbilstosi Darba likuma'” noteiktajam komersants komercnoslépuma statusa pieskirsanu var noteikt
rakstveida ar pazinojumu vai darba liguma (Darba likuma 11. panta piekta dala, 83. panta pirma
dala). Komercnoslépuma statusa pieskirSana var izpausties dazadi, pieméram, uz dokumentiem,
kas satur komercnoslépumu, nepiecieSamibas gadijuma izvietojot atzimi “komercnoslépums””’.

Darba likuma 11. panta piekta dala aizsarga darba devéju, paredzot, ka darbinieku parstavjiem un
ekspertiem, kuri sniedz palidzibu darbinieku parstavjiem, ir pienakums neizpaust vinu riciba
nonakuso informaciju, kas ir darba devéja komercnoslépums. Savukart Darba likuma 83. panta
pirma dala nosaka, ka darbiniekam ir pienakums neizpaust vina riciba nonakuso informaciju, kas ir
darba devéja komercnoslépums. Darba devéjam ir pienakums rakstveida noradit, kura informacija
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uzskatama par komercnoslépumu. ST panta otra dala nosaka, ka darbiniekam ir pienakums riipéties
par to, lai $a panta pirmaja dala minéta informacija, kas attiecas uz vina darba veiksanu, nebiutu tiesi
vai netieSi pieejama tresajam personam.

Nemot véra minéto, darba devéja pienakums ir rakstveida informét darbinieku, kas ir uzskatams
par komercnoslépumu un tadéjadi nav izpauZams tresajam personam. Lidz ar to tikai sada
gadijuma darba devéjam biis tiesibas uz komercnoslépuma aizsardzibu.

Lai personu atzitu par vainigu Kriminallikuma 200. panta otraja vai tresaja dala paredzéta
noziedziga nodarijuma izdari$ana, jakonstaté visu noziedziga nodarijuma sastavu veidojosSos Cetrus
obligatos elementus - objektu, objektivo pusi, subjektu un subjektivo pusi. Biitiska loma pieSkirama
pieradijumiem, kas apliecina to, ka komersants ir pieskiris komercnoslépuma statusu konkreétai
informacijai vai dokumentam. Komersantam ir ari laicigi jareagé ne tikai uz jau notikusa
komercnoslépuma izpausanu, bet ari, sanemot informaciju par planotu komercnoslépuma izpausanu,
javersas tiesibu aizsardzibas iestadés, jo kriminalprocesa ietvaros iesaistitai izzinas iestadei ir
daudz plasakas iesp€jas un tiesibas ieglt pieradijumus un laicigi novérst parkapumus.

Secinajumi

1. 1933. gada Latvijas Sodu likuma 33. nodala bija paredzéta atbildiba par svesSa noslépuma
aizskarsanu, taja skaita par Jaunpratigi izzinata svesa riipniecibas vai tirdzniecibas noslépuma
izlietoSanu sava vai citas personas laba.

2. Kriminallikuma 200. panta (noziedzigi nodarijumi tautsaimnieciba) paredzéta kriminalatbildiba
par neizpauzamu zinu, kas nav valsts noslépums, izpausanu, komercnoslépumu saturosu zinu
neatlautu iegiiSanu un izpausSanu un finansu tirgus ieks$éjas informacijas nelikumigu izpausanu.

3. 1933. gada Sodu likuma 519. panta reguléjums lidzigs $a briza speka esosa Kriminallikuma 200.
panta reguléjumam.

4. Komercnoslépumi ir uznémumu nematerialie aktivi.

5. 2019.gada 1. aprili spéka stajas Komercnoslepuma aizsardzibas likums, kura skaidri sniegta visa
Eiropas Savieniba vienota komercnoslépuma definicija.

6. Komercnoslépumi attiecas uz jebkuru ekonomiski vértigu informaciju (tehnologija, formula,
tirgvedibas dati utt.), kuras konfidencialitate ir jaaizsarga.

7. Komercnoslépuma aizsardziba un atbilstosa atbildiba par ta izpauSanu ir loti buitiska komersantam,
jo tai ir ne tikai komerciala vertiba, bet arl no komercnoslépuma aizsardzibas var but atkariga
komersanta uznémuma vertiba, ekonomiskas izaugsmes iespéjas un pelna.

8. Komercnoslépuma neatnemama pazime ir ta slepeniba. Komersantam pasam ir janoteic, kuras
zinas, kas saistitas ar uznémumu, tiks paturétas slepeniba. Komersantam ari janodrosina
komercnoslépuma saglabasSanas pasakumi. Komercnoslépuma turétajam ir jarapéjas, lai tiktu
pienacigi aizsargatas ta riciba esoSas vertibas, ievieSot visus nepiecieSamos aizsardzibas pasakumus.

9. Jaunakas tendences, pieméram, globalizacija, plasaka arpakalpojumu izmantoSana, garakas
piegades kédes un plasaka informacijas un sakaru tehnologijas izmantosana palielina negodigas
prakses izmantosanas risku.

10. Uznémumi ir neaizsargati pret zadzibam, neatlautu kopéSanu, ekonomisko spiegoSanu vai
konfidencialitates prasibu parkapumiem, kuru meérkis ir piesavinaties komercnoslépumus
neatkarigi no ta, vai S$adas negodigas prakses izcelsme ir Eiropas Savienibas teritorija vai arpus tas.
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11. Komercnoslépuma neatlautai nonaksanai konkurenta riciba var bit biitiskas negativas sekas,
kas var ari radit komersantam lielus zaudejumus.

12. Komersantam ir ari laicigi jareage ne tikai uz jau notikusa komercnoslépuma izpausanu, bet arfi,
sanemot informaciju par planotu komercnoslépuma izpausanu, javérsas tiesibu aizsardzibas
iestades.
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PROBLEMS CONCERNING IMPLEMENTATION OF CHILDREN’S RIGHTS
AND WELFARE

Viktorija Varigina, Mg.iur.,
Biznesa augstskola Turiba, Latvija
mail8888@inbox.lv

Abstract

The article addresses the challenge of parental responsibility to ensure the rights of the
child - issues of well-being and decent living. The aim of the author is first of all to find out
whether the parents have the opportunity to fulfill their duty - to develop the child
according to his / her abilities, whether the parents understand and perform it fully and
to find possible solutions to the problems. International and national legislation
establishes a special status for a child in the society and points to the need for the State
and society to protect the child in particular, as the child is a national value of society and
a guarantor of the country's future success.

As regards to cases relating to the exercise of parental responsibility, there are
contradictions and shortcomings in the current legal framework which can be filled in by
analogy with the law.

Analogy as a method of law development is one of the solutions to the problem of
objectively imperfect law. The lack of legal framework identified cannot be considered as
an appropriate and sufficient solution. That is why action by the legislator, supplementing
the CM, is necessary. The article is basically made up of analysis of laws and regulations,
court rulings, statistics and legal science. Only the analytical and comparative methods, as
well as the analogy of the law, were used.

Keywords: children's right to well-being, parents ability to meet the needs of the child

Atslégas vardi: bérnu tiesibas uz labklajibu, vecaku spéjas nodroSinat bérna vajadzibas

Ievads

Raksta aplikots vecaku pienakums nodrosinat bérna tiesibas - uz labklajibu un pilnveértigiem
dzives apstakliem, to istenoSanas problémjautajumi. Autora merkis ir, pirmkart, noskaidrot, vai
visiem vecakiem pastav vienlidzigas iesp€jas istenot sev uzlikto pienakumu - attistit bérnu
atbilstos$i vina spéjam, vai vecaki to izprot un veic pilna meéra, un, konstatéjot likuma normu
nepilnibas un pretrunas, rast problému iespéjamo risinajumu.

Starptautiska un nacionala likumdosana nosaka bérnam ipasu statusu sabiedriba un norada uz to,
ka valstij un sabiedribai ir nepiecieSams 1pasi aizsargat bérnu, jo bérns ir sabiedribas nacionala
veértiba un valsts nakotnes sekmigas attistibas garants. Attieciba uz lietam par vecaku pienakuma
istenoSanu konstatéjamas pretrunas un nepilnibas 81 briza tiesiskaja reguléjuma, ko var aizpildit,
izmantojot likuma analogijas metodi. Analogija ka tiesibu talakveidoSanas metode ir viens no
risinajumiem objektivi nepilniga likuma problémai.
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Konstatéto tiesiska reguléjuma trikumu nevar uzskatit par atbilstoSu un pietiekoSu risinajumu.
Tapéc nepiecieSama likumdeveéja riciba, papildinot $1 briza normativo aktu saturu.

Raksts pamata ir veidots no normativo aktu, tiesu noléemumu, statistikas un tiesibu zinatnes atzinu
analizes. Izmantotas tika analizes un salidzino$a metode, ka ari likuma analogija.

Bérnu mantisko interesu parstavnieciba

Bérni var but iesaistiti formalas juridiskas proceduras loti atSkirigu iemeslu dél: var but atbildéetaji,
cietusie, liecinieki, vai ari but netiesi saistiti ar tiesas vai citu tiesibu aizsardzibas iestazu lemumu
sekam, pieméram, laulibas SkirSanas vai aizbildniecibas lietas. Civillikuma 177. panta otra dala
noteic, ka aizgadiba ir vecaku tiesibas un pienakums riipéties par bérnu un vina mantu un parstavet
bérnu vina personiskajas un mantiskajas attiecibas (Civillikums, 1937, 177). Ka sava 2011. gada 10.
oktobra sprieduma lieta Nr. SKA-523 /2011 noradijis Augstakas tiesas Senata Administrativo lietu
departaments, no minétas normas izriet, ka aizgadiba ietver, pirmkart, tiesibas un pienakumu
riipéties par bérnu un vina mantu. Savukart Civillikuma 179. panta pirma dala noteic, ka vecaku
pienakums ir saméra ar vinu spéjam un mantas stavokli uzturét bérnu. Sis piendkums gulstas uz
tévu un mati lidz laikam, kad bérns pats var sevi apgadat.

Par augstak minéto bérna tiesibu parkapsanu un neistenosanu Civillikuma 200. panta pirmaja dala
ir noteiktas sankcijas, proti, vecakam var atnemt aizgadibas tiesibas, ja vecaks launpratigi izmanto
savas tiesibas vai nenodroSina bérna apripi un uzraudzibu un tas var apdraudét bérna fizisko,
garigo vai tikumisko attistibu (Civillikums, 1937, 200). Tatad bérnu materialo tiesibu nenodrosinasana
ir viena no apripes funkciju neistenoSanam.

Pievienojoties un ratificéjot Apvienoto Naciju Organizacijas Konvenciju par bérna tiesibam, Latvijas
valsts uznémas nodroSinat ne tikai visas konvencija noteiktas bérna tiesibas, bet arl izveidot
efektivus nacionalos tiesibu aizsardzibas mehanismus (administrativos, tiesu u.c.), kurus
izmantojot, tiek nodroSinata bérnu tiesibu aizsardziba. Savukart par to, lai bérnam tiktu
nodrosinatas tiesibas uz socialo nodrosinajumu, Latvija atbild gan valsts, gan pasvaldibu
iestades, pieméram, pasvaldibu socialie dienesti. Ipasa lomu bérna tiesibu aizsardzibas
sistéma tika atveléta Tiesibsarga birojam, kas nodroSina konsultativo palidzibu personai, lai
konstatétu, vai ir noticis bérna tiesibu parkapums attiecigaja situacija, un kads tiesibu aizsardzibas
mehanisms ir izmantojams, lai péc iespé€jas efektivak noveérstu tiesibu aizskarumu. Tomer ir
viennozimigi skaidrs, ka, lai visefektivak pasargatu bérnu no vina tiesibu aizskaruma, pirmas
personas, kas nodrosina bérna un vina tiesibu aizsardzibu, ir bérna vecaki. Tas ir personas, kas ir
tie$a un cie$a saskaré ar bérnu ikdiena un kuras bérns parasti uzklausa un uztver ka paraugu. Sis
personas ir galvenas, kuram rup bérna intereses, attistiba un labklajiba un kuram ir pienakums
iesaistities bérna tiesibu aizsardzibas mehanisma istenoSana.

Par papildu lidzekli sanemt bérnam pienakoSos uzturlidzeklus (efektivak) 2004. gada 1. jilija speka
stajas Uzturlidzeklu garantiju fonda likums, un 2004. gada 2. augusta savu darbibu saka
Uzturlidzek]u garantiju fonds ar mérki istenot bérnu tiesibas uz socialo nodrosinajumu, garantejot
minimalo uzturlidzeklu apméru bérniem, kurus apgada tikai viens no vecakiem, jo otrs vecaks
tiesas noléemumu par uzturlidzeklu piedzinu nepilda. Papildus attieciba uz bérnu tiesibu ievérosanu
paraleli ir pienemti un tiek istenoti ikdiena vesels kopums citu likumu un Ministru kabineta
noteikumu, ka, pieméram, tadi ka Uzturlidzeklu garantiju fonda likums, Izglitibas likums, Socialo
pakalpojumu un socialas palidzibas likums, Noteikumi par uzturlidzek]u izmaksu (Ministri kabineta
noteikumi Nr. 185), Noteikumi par minimalo uzturlidzeklu apméru bérnam (Ministri kabineta
noteikumi Nr. 37).
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Bérnu materialo tiesibu istenoSanas problémas uzturlidzeklu jautajuma

Iepriekseja nodala apstiprina to, ka Latvija ir pietiekoSs institiiciju un formalu mehanismu apjoms,
kam juridiski ir visas tiesibas ievérot, kontrolét un parstavet bérna intereses.

Bérnu tiesibu aizsardzibas likuma Il nodala “Bérna pamattiesibas” 6. panta formuléti bérna tiesibu
aizsardzibas principi: (1) Tiesiskajas attiecibas, kas skar bérnu, bérna tiesibas un intereses ir
prioritaras. (2) Visam darbibam attieciba uz bérnu neatkarigi no ta, vai tas veic valsts vai pasvaldibu
institucijas, sabiedriskas organizacijas vai citas fiziskas un juridiskas personas, ka ari tiesas un citas
tiesibaizsardzibas iestades, prioritari ir janodroSina bérna tiesibas un intereses. (3) Bérna tiesibu
aizsardziba Istenojama, sadarbojoties ar gimeni, valsts un pasvaldibu institiicijam, sabiedriskajam
organizacijam un citam fiziskajam un juridiskajam personam. Institiiciju sadarbibas organizésSanu
un kartibu, kada istenojama bérnu tiesibu aizsardziba, nosaka Ministru kabinets. (Bérnu tiesibu
aizsardzibas likums, 1998, 6)

Savukart 10. panta noteiktas bérna tiesibas uz pilnvertigiem dzives apstakliem: Bérnam ir tiesibas
uz tadiem dzives apstakliem un labvéligu socialo vidi, kas nodroSina pilnveértigu fizisko un
intelektualo attistibu. Katram bérnam ir jasanem atbilsto$s uzturs, apgérbs un pajumte. (Bérnu
tiesibu aizsardzibas likums, 1998, 10)

Formali bérnu materialo tiesibu parstavnieciba, intereses ir noteiktas Latvijas normativajos aktos,
tacu to realizacija de facto tiek 1stenota nepilnigi un nekonsekventi. Zemak tiek analizéta faktiska
situacija bérnu materialo tiesibu istenosana. Papildus likuma normu interpretaciju apgritina tadu
vardu esamiba ka “atbilsto$s” un “pilnvertigs”, jo to piepildijums un interpretacija paliek
kontroléjoSo iestazu un tiesas briva ieskata.

Lielakam riskam bérnu materialo tiesibu neieveéroSanas zina ir paklauti bérni, kuru vecaki dzivo
skirti, bérni no nepilnam gimeném. Civillikuma 178. panta otraja dala teikts: ja vecaki dzivo Skirti,
vecaku kopiga aizgadiba turpinas, tacu bérna apriipi un uzraudzibu isteno tas no vecakiem, pie kura
bérns dzivo. (Civillikums, 1937, 178)

Ja vecaki sava starpa nevar vienoties par uzturlidzek]u apmeru, likumdeveéjs ir noteicis minimalo
uzturlidzek]u apmeéru, kuru katram vecakam neatkarigi no vina sp€jam uzturét bérnu un mantas
stavokla ir pienakums nodrosSinat katram savam bérnam. Ja strids tiek izskirts tiesa, tiesa nevar
noteikt uzturlidzekl]u piedzinu mazaka apmera par to, kads noteikts Ministru kabineta noteikumos
Nr. 37 “Noteikumi par minimalo uzturlidzek]u apméru bérnam”, pienemot, ka sads uzturlidzeklu
apmers nodroSina tikai bérna pamatvajadzibas.

Neviens vecaks nevar tikt atbrivots no pienakuma nodroSinat katram savam bérnam vismaz
minimalo uzturlidzeklu apméru, un neviens likums neparedz to atvieglot, ja ir piemekléjusas
veselibas, finansialas vai citas dzives gritibas. Lidz ar to neatkarigi no dazadiem apstakliem un
bérnu skaita katra vecaka absoluts pienakums ir darit visu nepiecieSamo, lai gitu ienakumus tada
apmera, kas nodrosinatu katram savam bérnam vismaz minimalo uzturlidzeklu apmeéru. (Latvijas
Republikas Augstakas tiesas Senata Civillietu departamenta 2007. gada 29. augusta sprieduma lieta
Nr. SKC-556)

Latvijas likumdoSana nav noteikts 1pasSs statuss un valsts socialais atbalsts bérnu vecakiem, kuri
audzina bérnu/-s vieni pasi. Lidz ar to vientulam vecakam pienakas tads pats valsts atbalsts ka
jebkurai gimenei ar bérniem. Ir acimredzami, ka viens vecaks materiali bérnu spéj nodrosinat
sliktak, tacu likums pret vinu izvirza tadas pasas prasibas ka pret gimeném ar diviem vecakiem,
kuriem visdrizak ir vairak ienakumu.
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Socialo pakalpojumu un socialas palidzibas likuma 12. panta 1. dalas 3. apakSpunkts nosaka, ka
pasvaldibai ir pienakums sniegt psihosocialu vai/un materialu palidzibu, lai palidzétu iedzivotajam
parvaret Krizes situacijas un veicinatu $is personas ieklausanos sabiedriba. (Socialo pakalpojumu
un socialas palidzibas likums, 2002, 12) Tacu, lai sanemtu materialo atbalstu, visbiezak ir jasanem
triicigas personas vai gimenes statuss, pasvaldiba var pieskirt pabalstu garantéta ienakumu limena
nodroS$inasanai, dzivokla pabalstu un citu palidzibu. (Ministru kabineta noteikumi Nr. 299,
2010). No ta izriet, ka vecaks, pieprasot $adu statusu, faktiski publiski pasludina un atzist, ka vins
nav spéjis nodrosinat atbilstoSu dzives limeni savam bérnam, kas formali var kalpot par pamatu
aizgadibas tiesibu ierobeZoSanai vai atnemsanai.

Civillikuma 179. panta piektaja dala ir noteikts, ka minimalo uzturlidzeklu apmeéru, kuru bérnam
nodroSinat ir pienakums katram no vecakiem neatkarigi no vina spéjam uzturét bérnu un mantas
stavokla, nosaka Ministru kabinets, nemot véra valsti noteikto minimalo meéne$algu (nevis
konkretas personas ikménesa ienakumus) un bérna vecumu. (Civillikums, 1937, 179)

Taja pasa laika likumdevéjs nosaka gimenes valsts pabalstu - no bérna viena gada vecuma lidz 15
gadiem par pirmo bérnu gimené ir 11,38 eiro ménesi, par otro bérnu 22,76 eiro (divas reizes
lielaks), par treso bérnu 34,14 eiro (tris reizes lielaks neka par pirmo bérnu), par ceturto un
nakamajiem 50,07 eiro (4,4 reizes lielaks neka par pirmo bérnu). Acimredzami, ka Sis pabalsts
nevar butiski ietekmét bérna labklajibu, ka arl ir gandriz desmit reizes mazaks neka vecakam
noteiktais minimalais uzturlidzek]u apjoms. Neskatoties uz to, ka Latvijas valsts, pievienojoties ANO
konvencijai, ir uznémusies, lai bérnam tiktu nodrosinatas tiesibas uz socialo nodrosinajumu,
pret sevi ir izvirzijusi daudz mazakas prasibas attieciba uz materialiem Kritérijiem,
atbalstot gimenu labklajibu.

Vecaku nolaidiba, istenojot beérnu tiesibas sanemt uzturlidzeklus

Bérnu tiesibu aizsardzibas likuma ir noteikts, ka vecaku nolaidiba ir bérna apriipes un uzraudzibas
pienakumu nepildiSana.

Civillikuma 177. panta ceturtaja dala paredzéti kriteriji, saskana ar tiem bérna uzturéSana nav tikai
naudas lidzeklu nodrosinasana, lai varétu nopirkt édienu, apgérbu, majokli, veselibas apriipes
pakalpojumus, bet ar1 bérna kopSana, izglitoSana, audzinaSana, garigas un fiziskas attistibas
nodroS$inasana, péc iesp€jas ievérojot bérna individualitati, spéjas un intereses, sagatavojot bérnu
sabiedriski derigam darbam. Tas ir vecaku rupes par savu bérnu, kuras neiespéjami izmerit
nauda. (Civillikums, 1937, 177)

Sabiedribas viedoklis, ka ari tiesu prakse tiek uzskatits, ka persona, kura isteno ikdienas aizgadibu,
prioritari (vismaz) iegulda minimalos uzturlidzek]us un tai nav japarskaita lidzekli uz bankas kontu,
ka ari nav pienakuma atskaitities otram vecakam (ja nu vienigi, sniedzot prasibu tiesa, jaiesniedz
maksajumu apliecinoSie dokumenti).

Viens no laulibas $kirSanas priekSnoteikumiem ir tads, ka laulatajiem savstarpéji ir javienojas par
lauliba dzimu$a bérna aizgadibu, bérna uzturlidzekliem, kopigas mantas sadali. Skirot laulibu,
laulatie bieZi norada, ka par uzturlidzekliem ir vienojusSies, bet neviena iestade nekontrolg, vai
tieSam bérna uzturéSanai tiek maksati uzturlidzekli. Tacu labi zinams, ka daudzi bérni dzimst
“partnerattiecibu” rezultata, un nepastav nekadi normativie akti, kas noteiktu vecakam gadijumos,
kad bérna dzimsSanas aplieciba ir ieraksts par otru vecaku, piedzit no ta uzturlidzeklus.

Ka viens no visizplatitakajiem bérnu materialo tiesibu parkapumiem, ar kuru praksé autore
regulari saskaras, ir prasibas pieteikuma par uzturlidzeklu piedzinu nesniegSana, Sada prakse
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atzistama par aplamu. Motivi visbiezak vecakiem ir personigi, taCu tie nedrikst ietekmét bérna
tiesibas sanemt uzturlidzeklus. Neskatoties uz to, ka Uzturlidzeklu administracijas fonds ir
atvieglojis iespéju pieteikties un sanemt minimalos uzturlidzeklus Administrativa procesa kartiba.
Neviena no augstak minétajam kontrol€josam iestadém (socialais dienests, barintiesa) nepieméro
vecakam, kas isteno ikdienas aizgadibu, par $adu parkapumu nekadas sankcijas, tiek uzskatits, ka
ta ir vecaka briva griba - vérsties ar Sada rakstura prasibu, tacu tas ir tiSs bérna materialo tiesibu
parkapums.

Nav noteikts arl periods, kura vecakam biitu pienakums veérsties tiesa ar Sadu prasibu par
uzturlidzek]u piedzinu. Nav noteikts pienakums zinot par to, ka bérns nesanem attiecigo uzturu no
otra vecaka. Probléemu pamata ir likumu nezinasana un nihilistiska attieksme pret likumos noteiktiem
pienakumiem un tiesibam, formalisms.

Tapat pretruniga ir tiesu attieksme attieciba pret Uzturlidzeklu administracijas fonda administrativo
lietvedibu, proti, vienkarSota procesa vecaks var pretendeét tikai uz minimalo uzturlidzeklu apjomu,
turpreti tiesas ieskata minimalais uzturlidzek]u apmeérs piedzenams tikai gadijumos, ja personai ir
ieglits maznodros$inatas vai triicigas personas statuss vai arl ir uzsakts maksatnespéjas process.
(Rigas apgabaltiesas Civillietu tiesu kolégijas 2019. gada 9. aprili spriedums civillieta Nr. C30635518)

Faktiski nekad lidz tiesam nenonak lietas, kuras atbildétaji butu vecvecaki. Civillikuma 179. panta
ceturtaja dala noteikts, ka, ja vecaku nav vai vini nespéj uzturét bérnu, Sis pienakums lidzigas dalas
gulstas uz vecvecakiem. Ja vecvecaku mantas stavoklis ir nevienlidzigs, tiesa var noteikt viniem
uzturé$anas pienakumu saméra ar katra mantas stavokli. (Civillikums, 1937, 179) So iespéju vecaki,
kuri vieni apgada bérnu, faktiski nekad neizmanto, jo sabiedriba pastav viedoklis, ka atbildigi par
bérnu ir tikai vecaki, taCu $adas prakses IstenoSana ietekmétu, pirmkart, gimenes (vairaku
paaudzu) vertibu nostiprinasanos, vecaki justu atbildibu pret saviem vecakiem, jo apzinatos, ka,
izvairoties no uzturlidzeklu samaksas, atbildiba gulsies uz vinu vecakiem.

Noslédzot vienosSanos (Skirot laulibu vai tikai par uzturlidzekliem) pie notara, biezi vien puses
vienojas, ka uzturlidzekli tiks maksati skaidra nauda. Likuma nav noteikta obligata forma
uzturlidzeklu maksajumiem. Tas tiek darits, lai izvairitos no atbildibas, ja bus nepiecieSams
pieradit, vai starp pusém notikusas Sadas darbibas. Nav pielaujama uzturlidzeklu maksasana kaut
kada cita forma. Ta, pieméram, tiesa konstate, ka pirms prasibas iesniegSanas (bérnam jau 12 gadi,
partneriem nav kopigas saimniecibas vairak neka piecus gadus) uzturlidzekli netika pieprasiti
bérna uzturam laika posma, kamer atbildétajs maksaja hipotekaro kreditu par dzivokli (Rigas
pilsétas Vidzemes priekspilsétas tiesa 2020. gada 13. marta spriedums civillieta Nr. C30679619 )

Secinajumi

1. Jautajumi par uzturlidzek]u piedzinu (bérnam) ir noreguléti ar Civillikuma normam, tacu tam ir
deklarativs un formals raksturs. Pret vecakiem netiek piemérotas sankcijas par to neievérosanu,
proti, ja vecaks, kurs isteno ikdienas aizgadibu nevélas (kadu savu personigo motivu vadits)
veérsties tiesa vai Uzturlidzeklu administracijas fonda ar prasibu par uzturlidzek]u piedzinu,
tada veida tieSi parkapjot bérna tiesibas tikt atbilstoSi materiali nodroSinatam, nekada veida to
nepiespiez izdarit un nekontrol€ neviena no valsts iestadem.

2. Nepieciesams papildinat Civillikuma 179. pantu, ieklaujot taja obligato pienakumu vecakam, kas
veic bérna ikdienas aizgadibu, par pienakumu tris ménesSu laika (no briZa, kad otrs vecaks
partraucis labpratigi maksat uzturlidzeklus) versties ar prasibu tiesa vai Uzturlidzeklu
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administracijas fonda, pretéja gadijuma tas tiks interpretets ka vecaka nolaidiba, jo uzturlidzeklu
nepiedziSana kavé bérna materialo tiesibu istenoSanu un attistibas iesp€jas.

3. Pastav nevienlidzigs valsts atbalsts gimeném, kuras tikai viens vecaks materiali riipéjas par
bérnu (nepastav tiesisks pamats sanemt uzturlidzeklus). Butu nepiecieSams veikt grozijumus,
pieskirot lielaku valsts gimenu pabalstu $adam gimeném.
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Abstract

This study aims to explore the impact of different relational benefits on customer store
loyalty. The study focus on investigating which relational benefits influence customer store
loyalty most. The author operationalizes relational benefits into three major types:
economic, social and psychological benefits and investigate how these factors affect
customer store loyalty in case of high involvement product category in retail industry of
Pakistan. The country has different socio-economic characteristic than Western counties
where most of relational marketing research originated. Relational marketing theory is
based on principle of reciprocity, which states that customer feel obliged to participate in
engaging relationship with services provider as results of their marketing efforts. For this
purpose, a quantitative survey was designed to collect data online from customers who
had experience of purchasing expensive household items in different product categories.
Likert scale (1-7) was used with total number of 92 respondent to assess the survey items.
Research shows that social benefits including interpersonal communication and
friendship are strongest predictor of customer store loyalty.

Keywords: Relational benefits, relationship marketing, store loyalty, customer perceived relational
benefits, high product involvement, retailing in Pakistan.

Introduction

In recent times, the increased importance of consumer need for interaction and attachment with
retailer has given more importance to relational marketing (Dorsch, Swanson, & Kelly, 1998; Wulf
et al,, 2001). Zeithaml (1981) commented that consumer’s engagement and need for staying in a
relationship with a service provider increase satisfaction level. In fact, relational marketing has
become essential part of marketing in recent times to build customer loyalty (Sheth & Parvatiyar,
2002). Relational benefits are defined as “those benefits customers receive from long-term
relationships above and beyond the core service performance such as reduced anxiety as opposed
to on-time package delivery”(Gwinner, et al., 1998). There are two school of thoughts regarding
relationship marketing-the first advocates to establish relationship under any circumstances, while
the other claims that only certain types of relationship are effective and worth investing (Storbacka,
2004). Therefore, we adhere to second approach and explore which types of relational benefits are
effective in building customer loyalty.

Despite the controversy in the effectiveness of relational program, for instances, long-term

relationship with customer may not be productive than short-time (Reinartz & Kumar, 2002).

Research also indicates that all customers may not necessarily be interested in engaging and

developing relationships with firms (Gronroos, 1990). Therefore, it is important to differentiate

between customers and check what types of relational benefits are effective in customer loyalty.
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Secondly, despite academic importance of relationship marketing recognized (Berry, 1995; Goff et al.,
1997), there is still a lack the empirical evidence on the nature and extent of the impact of
relationship on consumer perception of relationships quality (Gwinner, Gremler, & Bitner, 1998;
Wulf et al, 2001). Researchers suggest that investigating consumer-retailer relationships and ties
are an important area for future research (Gwinner, et al., 1998; Wulf, et al., 2001).

Thirdly, the concept of relationship marketing has evolved under the influence of western
researchers (Juscius, Navickas, Jonikas, 2006); there is need to test the validity of relational benefits
in local context and in different product categories. Previous literature stress that relationship-
marketing practices are not effective and applicable in every situation (Day, 2000). Further, there
is an exponential increase in the number of cultural studies with focus on understanding
relationship in the cultural context. (Jensen-Lampiri, 2017). In the retail industry of Pakistan, it is
customary for retailers and shops keeper of high involvement products such as jewellers, furniture,
electronics, sanitary, and electrical reseller to the serve the customers with complimentary drinks,
special seating arrangements and personalized conversation like talking about job, family and
common interest topics like local politics, religious affiliation etc. Therefore, this study aims to
identify which relational benefits are most important to consumer in retail industry of Pakistan and
their impact on customer store loyalty.

Relational marketing benefits remain focused on customer loyalty from the firm’s perspective.
(Morgan and Hunt 1994). Many researchers in the past have contributed to relationship marketing
(Berry, 1995; Bitner, 1995; Peterson, 1995; Sheth & Parvatiyar, 1995; Gwinner, et al,, 1998).
Previous studies largely remained focused on estimating the financial value of customers through
segmenting profitable and non-profitable customers and their willingness to engage in a
relationship with the service provider (Wulf, et al., 2001; Storbacka, 1994). Gwinner, Gremler and
Bitner (1998) worked on relational benefits in services industry through two independent studies
and identified different types of relational benefits and their impact on relationship quality.

In retailing, relational marketing plays a critical role in influencing consumer-buying behavior
(Crosby, Evans, and Cowles 1990; Dorsch, Swanson, and Kelley 1998). Previous studies shows that
retailers are in a better position to build relationship with customer than manufacturers because they
can better understand customer’s needs, behaviour, patterns and motivations (Sweeney, Soutar &
Jonson, 1999). Ineffective relational marketing strategies implemented leads to inefficiency of
businesses and loss of customers to competitors (Beatty, et al., 1996; Bolton, 1998; Dorsch, Swanson,
& Kelly, 1998).The sustentative theory applied in this research is reciprocity, which is mainly used in
business-to-business dealing and got little attention in consumer research (Wulf, etal., 2001).

Theoretical background

The principal of reciprocity is considered a useful framework in measuring customer relationships
(Bagozzi, 1995). Reciprocity evokes obligation towards others based on their efforts. In reciprocity
people feel obliged to return good for good in a proportion to what they receive (Bagozzi, 1995). In
exchanging relationships, the feeling of guilt is created if one party violates the norms of reciprocity
(Li, Dant, 1997). Research shows that reciprocity exists in different forms and at different levels
(Bagozzi, 1995; Moon, 2000). Blau (1964) recognized that an investment of time, efforts, and other
recoverable resources in relationship marketing creates psychological ties that motivates parties
to maintain relationship and set expectations of reciprocation.
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Waulf, et al. (2001) model builds on three psychological theories: reciprocity, equity and signalling.
The model considers reciprocity as a core element determining the stability and duration of
exchange relationships (Larson, 1992). In reciprocity, one receiving benefits from others, feels
obliged to do something for the other and it creates psychological ties that drive one to continue the
exchange relationship (Blau, 1964). Second, equity theory proposes that relationship continues due
to an imbalance between rewards and costs between two parties involved in the relationship. When
the costs and benefits between the two parties are perceived to be different, inequity occurs and
results in reciprocation. For instance, if a retailer invests time and resources for customers, then
the customer feels indebted to the retailer and must buy the product. Third, signalling theory states
that the asymmetry (inequity) underlying the reciprocation can be inspired by signalling (Boulding
& Kirmani, 1993). For example, customer loyalty programme sends a signal of retailer cost that leads
to positive reciprocal responses. Thus, reciprocation relationship reduce risk, and foster relationships
between two parties.

Relationship Marketing

Hess, et al. (2003) argue that the presence or absence of relationship is sufficient to predict
consumer loyalty towards a service provider. Relationship marketing is seen as “all marketing
activities dealing with establishing, developing and maintaining successful relational exchanges”
(Morgan and Hunt, 1994, 20). Relational marketing efforts can be defined as consumer perception
of the extent to which a retailer devotes resources, efforts, time, attention aimed at maintaining and
enhancing relationship with regular customer that do not have outside value and cannot be
recovered if these relationships are terminated (Smith, 1998).

Many researchers in the past have investigated the need to establish relationship marketing and
their benefits (Crosby, Evans & Cowles, 1990; Berry, 1995; Beatty & Reynold Lee, 1999). Research
shows contradictory results regarding the benefits of establishing long-term relationships with
customers. For example, good relationships can mitigate service failure and customers can be
tolerant to the service provider (Berry, 1995). In contrast, literature also shows that relational
programs are not the true measures of customer loyalty towards the service provider (Dobscha,
Michael, Swanson, and Kelly, 1998).

Relationship marketing has different meaning for different companies (Morris, 1998); it attracts
potential customers and involves developing and maintaining relations with them (Berry, 1983).
Relationship marketing is also known as the “interaction approach” (Gréonroos, 1994). Interaction
can be described as an activity that happens in networks and relationships (Gronroos, 1994).

Investing time, efforts, and other irrecoverable resources in relationship marketing generates
psychological bonds, which requires the consumer to stay, connected and engaged in relationship
and set expectations of reciprocation (Smith & Barclay, 1997). Previous literature distinguish three
levels of relationship marketing (Berry, 1995). First level is concerned with pricing incentives to
get customer loyalty. It is level one of relationship marketing and considered the weakest form of
relationship marketing. The second level focuses on social benefits or aspects of relationships which
are manifested through regular communication (e-mail, promotion offers) or referring customer
names during the conversation. Level three in relationship marketing focuses on offering structural
solutions to customer problems and this is usually embedded in the services delivery system (Berry,
1994, 241). De Wulf et al. (2001) investigated the impact of level one relationship marketing
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(tangible rewards) and level two relationship marketing (direct mail, preferential treatment, and
interpersonal communication) on perceived relationship investment quality.

Gronroos (2004) investigated the relationship at three levels — product level, brand level and firm
level. Product level relationship is considered a passive level and it is the lowest level of intimacy,
which could be easily established by just the purchase of the product. The next level is an active
relational mode, which employs customer brand preference among a set of alternatives. The firm
level is the highest one when the customer wishes to be involved and attached with firm and make
repeat purchases, and this refers to relationship proneness. It is found that customer relationship
evolves from product to ultimate commitment at the firm level and customers could be in any of
these stages. Palmer (1996) identified three levels of relationships - tactical, strategic, and
philosophical levels. The first one is used as instrument for sale promotion like creating loyalty
programs with help of technology. The second level describes the process in which a firm seeks to
keep customers attached to firm in every possible form. At the philosophical level, firms focus on
product life cycle to customer life cycle.

In fact, the nature and level of relationship benefits in the consumer context is different from
business to business relationships in terms of scope and focus. Firms should identify and target the
right segment with the right relational benefits to save time, effort, and resources. Gwinner at al.
(1998) identified three types of relational benefits including economic, social and psychological.
Recently, Chen & Hu carried out research analysing the role of different relational benefits on
customer satisfaction in chain store restaurants (Chen & Hu, 2010). Thus the author proposes the
following research hypothesis:

H1: All relational benefits (economic, social and psychological) have equal and significant impact
on customer store loyalty.

Tangible rewards

Tangible benefits refers to monetary rewards such as price incentives, discount and gifts. Tangible
rewards are defined as “customer perception of the extent to which a retailer offers tangible
benefits such as pricing off or gift incentives to its regular customers in return for their loyalty” (De
Wulf, etal,, 2001, p.36). Time saving benefit is also considered compatible with monetary incentive
(Peterson, 1995). Many marketers offer price incentives and money saving options to secure
customer loyalty (Berry, 1995; Peterson, 1995). Peterson (1995) claims that money savings is the
primary motivation for engaging in relational exchanges and gaining customer loyalty. Tangible
rewards is an effective way to appreciate customers for repeat purchases and patronage behaviour.
In reciprocity, customers receive tangible rewards in return for loyalty. For example, Lemon, White
and Winter (2002) found a positive impact of loyalty programs on customer buying intention in the
entertainment industry. Hence, the author puts forth the research hypothesis as follows:

H2: Tangible rewards have a significant influence on customer store loyalty/trust.

Preferential treatment

Preferential treatment is defined as “consumer perception of the extent to which retailers treats
and serve its regular customer better than its non-regular customers” (Gwinner, Gremler & Bitner,
1998, 35). Preferential treatment benefits are extra benefits received out of core service and may
include friendship, fraternization and personal recognition. It can include the customer's perception
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of preferential treatment, extra attention or personal recognition, and special service not available
to other customers (Gwinner, et al, 1998). Preferential treatment is defined as a consumer’s
perception of extent to which the retailer treats and serves its regular customer than non-regular
customer (Gwinner, Gremler & Bitner, 1998). Literature differentiate between preferential
treatment (PT) and inter-personal communication (IPC); the latter refers to personal touch in
communication, whereas PT deals with higher level of services delivered to regular customers than
non-regular customers. For example, a retailer offering hot or cold drinks, special seating
arrangements, priority dealing of regular customers etc. However, researchers also criticize that
companies do not differentiate between customers and treat all customer equally. (Oliver, 1980).
Treating all customer equally results in waste of resources through over satisfying less profitable
customer and under satisfying more profitable customers. Advocates of preferential treatment (e.g.
Peterson, 1995; Sheth & Parvatiyar, 1995) view the theory as a tool to differentiate between
profitable and unprofitable customers and use company resources accordingly. Peterson (1995)
argues that preferential treatment enables the seller to address the customer need of feeling
important. Thus in the context of Pakistan, with high power distance and collectivism, it is necessary
to explore whether people give importance to preferential treatment or not as relational benefits
influence store loyalty.

H3: Preferential treatment benefits have significant effects on customer store loyalty/trust.

Social exchange process motivates consumers to visit a store and develop relationship (Evans,
Christiansen & Gill, 1996) increase feeling of familiarity, friendships, and social support (Berry,
1995), recognizing customer, calling by their name and engaging in friendly conversation (Howard,
Gengler & Jain, 1995).

Interpersonal communication

Interpersonal communication is defined as a consumer perception of the extent to which retailer
interacts with its regular customer in warm and personal way (Metcalf, Frear & Krishnan, 1992). In
general, buyer-seller communication increases the probability of discovering rewards, predicting
behaviour, and clarifying each other roles (Smith & Barclay, 1997), encourages the feeling of trust,
special status, and closeness ( Anderson & Narus, 1990). Showing interest in communicating with
the customer is considered a necessary condition of relationship (Duncan & Moriarty, 1998). It is
different from preferential treatment in the sense that it involves personal touch in communication
between the store and the customer; whereas preferential treatment focuses on a higher level of
services received by regular customers than non-regular customers ( De Wulf, et al., 2001).

H4: Higher the level of perceived interpersonal communication, higher the level of customer store
loyalty.

Wulf et al (2001) define interpersonal communication as a communication process, which has the
element of warmness and personal way. For example, calling a customer by names and talking
about family life and major event going in the life of customer and his family. Such customers receive
higher level of services as compared to regular customers. Social exchange theory governs the
exchange relationship and personal interaction process between customers and retailers resulting
into higher loyalty. It is human nature to be treated preferentially and in friendly manner, which
motivates them to revisit the store. Researchers in the past have identified the benefits and
importance of social exchange such as feelings of familiarity, friendship, and social support (Berry,
1995); personal recognition and use of a customer's name (Howard, Gengler & Jain, 1995); knowing
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the customer as a person; engaging in friendly conversations; and exhibiting personal warmth
(Crosby, Evans & Cowles, 1990).

Friendship

Friendship is the key function of the service industry (Reynolds & Beatty, 1999) and friendship
plays a positive role in business-to-business relationships (Heide & Wathne, 2006). Recent studies
emphasize the importance of emotional ties and friendship in relational marketing (Heide &
Wathne, 2006; Yim, Tse & Chan, 2008). Price and Arnould (1999) use the term “commercial
friendship” and identified it as the presence of emotional ties between both parties for regulating
relationships. Emotional ties is a key dimension of friendship, which plays an important role in
determining the quality and strength of a relationship (Price & Arnould, 1999). The concept of
friendship has multiple dimensions such as intimacy, social interaction, intrinsic orientation, and
communal orientation (Grayson, 2007). Friendship is derived from a sense of trust and honesty
(Bell, 1981). Ahn et al. (2014), conclude that friendship mediates the quality of relationship. The
perception of friendship between the customer and a firm can lead to higher customer loyalty. They
further argue that the presence of friendship in relations increases possibilities of customer
tolerance towards the services of the firm. Social benefits include a feeling of familiarity, personal
recognition, friendship, rapport, and social support (Allan, 1989; Berry 1995).

Hb5: Friendship benefits have a positive effect on customer store loyalty/trust

Behavioural loyalty

Existing literature suggest studying the behavioural loyalty and behavioural changes created rather
than the attitudinal outcome as result of relationships (sharp and sharp, 1997; de Wulf, etal., 2001).
Attitudinal loyalty refers to psychological aspect of brand loyalty that includes consumer preferences,
attitude, beliefs and values (Bennett & Rundle-Thiele, 2002). Behavioural loyalty refers to the re-
purchase activity as aresult of trust and interest (Fung, etal., 2013). Compared to attitudinal loyalty,
behavioural loyalty results in higher levels of emotional commitment to a brand, product, or service
and lower propensity to switch to other competitors (Mattila, 2001). In the retail context,
behavioural loyalty refers to the consumer’s purchase frequency and amount spent at the retailer
rather than competitors. There is enough evidence, which establishes a strong relationship between
relationship quality and behavioural loyalty (e.g; Hennig-Thurau & Klee, 1997; Bolton, 1998; Smith
& Barclay, 1998).

Trust

Gwinner, Gremler and Bitner (1998) define psychological benefits as the extent to which customer
feel comfortable, feel less anxiety, higher confidence/trust when they engage in exchanging
relationships for loyalty. Relationship marketing seeks to promote trust between the customer and
the firm. Trust in the service provider is an important dimension of relationship marketing from
the customer's perspective (Barnes, 1994; Bitner, 1995; Gronroos, 1990). Trust is defined as a
consumer's confidence in a retailer's reliability and integrity (Morgan & Hunt 1994). Existing
literature distinguish between perceived trustworthiness and trusting behaviour as two separate
entities, although both are related to trust. For instance, trustworthiness refers to a belief or
confidence, whereas trusting behaviour refers to an individual willingness to engage in risk-taking
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behaviour and completely relying on a partner (Smith & Barclay, 1997). Some scholars consider
trustworthiness as necessary and sufficient condition for trust (e.g. Anderson & Narus, 1990). Sina,
Tsea and Yaub (2002) propose relationship marketing has six elements: trust, ties, communication,
common values, empathy and mutuality.

1. Trust refers to the extent one party in the partnership believes that another party will fulfil its
obligations.

2. Ties are defined as a relationship of two parties, which facilities achieving common goals.
3. Communication refers to sharing of information between two parties.

4. Common values refers to shared understanding of members towards common socio-ethical
matters.

5. Empathy is a situation where partners understand each other’s situation and are capable of
evaluating it from another partner’s position.

6. Mutuality is to be understood as mutual discounts and concessions granted for goods and
services that will be provided in the future

Brand commitment

De Wulf (2001) define relational commitment as a consumer’s enduring desire to continue
relationship with a retailer and willingness to maintain this relationship. Morgan and Hunt (1994)
argue that commitment must have presence and consistency of consumer willingness to continue
the relationship. Relational selling has a positive impact on the quality of relationship (Crosby,
Evans & Cowles, 1990).

Method

The study collects data from diverse retailers including superstores, discount stores, traditional
stores, preferably involving customer buying expensive items like electronics, electrical items,
home decor, and fashion. Customer investment in buying expensive items demands all kinds of
relational benefits such as economic and social to be in effect. The participants were first asked
whether they had ever made a purchase in the particular category and then to choose the store
category according to the option given. Next, respondents were asked to share their frequency of
purchase to measure if they are regular customers or not.

The survey data was collected online through emails sent to the list of university alumni database
who graduated between 2014-2019 from two main universities in Lahore and one in Sialkot,
Pakistan where the author of this paper had affiliation. In total 200 individuals were contacted
initially and only 92 people actually responded in a two-week period resulting in a response rate of
46%.
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Table 1
Respondent characteristics
n=92
0,
Demographic variables Female BB
71.7 %
Male
Age Less than 30 years 73.9%
30-39 years 185 %
40-49 years 6.5 %
50 and above 1.1%
Occupation Managers 18.7 %
Business owner 19.8 %
Student 22.0%
Skilled worker 15.2 %
Teachers/professional 18.7 %
Others 5.5%
Store types Superstore 46.7 %
Fashion & Garments 26.1 %
Electronics store 10.9 %
Electrical items store 7.6 %
Home Décor 3.3%
Others 5.4 %
Purchase Frequency Buy once a week 37%
Buy once a month 29.3 %
Purchase once in 3 months 13.0 %
Purchase once in six month 6.5 %
Purchase once a year 6.5 %
Buy more than a year 4.3 %

Measures

The survey measured 29 items using Likert scale from 1-7 points. The items were adopted from
previous studies in relational benefits including Gwinner, Gremler, Bitner (1998); Hennig-Thurau
et al. (2002), De Wulf et al. (2001, 47); Morgan and Hunt (1994) and Palmatier et al. (2006).
Relational benefits items adopted from Gwinner et al (1998) scale including: preferential treatment
(3 items); interpersonal communication (3 items); tangible rewards (3 items); and trust (3 items).
Trust and commitment were also used by Morgan and Hunt (1994) and Palmatier et al. (2006) in
their study model as outcome variable. Loyalty is also used as outcome variable in the relational
marketing studies by Yim et al., (2008), Palmatier et al. (2006).

Data analysis and results

We analysed 92 survey participants assessing 29 items using the Likert scale - 1 as strongly
disagree and 7 as strongly agree. The basic purpose of exploratory factor analysis is to see if the
items in each construct load together or group together to represent the same construct. The factors
loading shows that the items stick together and load on same construct. In social science, the items
are correlated, so we use direct and rotated solution. In correlation matrix, we get large number of
correlation, which have value above .30 that means it is appropriate to carry out the factor analysis.

122



HOW CONSUMERS PERCEIVE DIFFERENT RELATIONAL BENEFITS IN RETAILING
AND THEIR IMPACT ON STORE LOYALTY IN PAKISTAN

The determinant value is 1.411 thatis greater than .001 threshold that means we are safe and multi-
collinearity is not problem. If the value is below, that means the items are too unrelated and
correlation is low.

Bartlett’s test is statistically significant p>.001 that means our correlation matrix is different from
identity matrix. It is considered as indication that it is appropriate to factor analyse the matrix. KMO
value .743 that is above 0.5. Kaiser and Rice (1974) suggest that anything above 0.5 is acceptable
and higher the value is the better. Anti-image correlation matrixes shows the sampling adequacy
with superscripts “a” in diagonal for each individual items.

Total variance indicated 8 factors that were above the eigenvalue value of 1 and explain 61.8% of
total variation in the model. Scree plot shows 4 factors solution before the curve flattens off.
Therefore, we use parallel analysis methods to identify the possible number of factors that can
summarise the data. This method generates random eigenvalues against the eigenvalues generated
from our data set. We set number of random correlation matrices at 500 and confidence level at
95% to generate eigenvalue. The results suggested that we should adopt four-factor solution. Thus,
we choose varimax and rotated solution and suppressed the small co-efficient at level .40 which is
pretty much in common practice. Four factor solution accounts for 47.183% variation.

Table 2
Factor analysis results and reliability of measurement scales
Factor Reliability
Name of tems loadings Cronbach alpha
Factor 1 - Tangible Benefits (Gwinner, Gremler & Bitner, 1998) .762
1. Store offer special discount to me .608
2. Store offer better prices to me .598
3. Store does services to me better than others .563
4. Importance of monetary rewards on repeat purchase .640
5. Something extra on repeat purchase 545
6. Store cares to keep its regular customer .500
Factor 2 - Preferential treatment (Gwinner, Gremler & Bitner, 1998) 767
1. Store make greater efforts for regular customer 605
2. Store offers better services to me than others customer 658
3. Store offer something extra 669
4. Store spend time to personally get know regular customer 569
Factor 3 - Social benefits .840
Interpersonal communication (Gwinner, Gremler & Bitner, 1998)
1. Store holds personal conversation 671
2. Store often inquire about well-being of customer 559
3. Feel emotionally attachment 469
Friendship (Ahn, etal,, 2014)
1. I like to get familiar with certain employee at store 675
2. 1like to develop friendship with certain employee at store 729
3. 1like when store know me by name 794
Factor 4 .895
Commitment (Allen & Meyer, 1990)
1. I feel committed to this store .594
2.1 feel rewarded when I buy from this store 406
3.1 feel excited when I think of buying at this store .704
4. It is good to talk about this store with my friends/family .508
Customer Loyalty (Reynolds & Beatty, 1999)
1. I consider myself loyal to store 737
2.1 will continue to shop at this store .739
3.1 am willing to buy more at this store 742
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Confidence Benefit (Gwinner, Gremler & Bitner, 1998)

1. There is less risk that something will go wrong at this store .695
2.1 can trust on the store .686
3.1 have confidence that services will be performed correctly .703
4.1 feel less anxiety when shop at this store .687

Extraction Method: Principal Axis Factoring,.
Rotation Method: Varimax with Kaiser Normalization.

a. Rotation converged in 5 iterations.

Table 3
Factors Correlation
Factors 1 2 3 4

1. Tangible Benefits 1
2. Interpersonal com .250* 1

sig .019
3. Special treatment 4171 351 1

sig .000 .001
4. Loyalty A11 .364** 138 1

sig 333 .000 191

*Correlation is significant at 0.01 level; p<0.01
**Correlation is significant at 0.05 level P<0.05

The statistics table shows that the mean value for tangible rewards (m=5.38, SD=1.13);
interpersonal communication (m=4.93, SD=1.27), Special treatment (m=5.0, SD=1.32) and loyalty
(m=5.3, SD=.89). Correlation matrix shows strong and positive correlation between all three
predicator variables. However, the correlation between outcome variable (loyalty) and two
predictor variables (tangible rewards and special treatment) is not significant. However, there is
strong positive correlation between interpersonal communication and loyalty.

Further, we apply multiple regression analysis to predict consumer behaviour loyalty/trust using
three-predictor variable: tangible rewards, interpersonal communication and special treatment.
Our data set meet the conditions for conducting regression analysis-there should be more two or
more than two independent variables(IV) and one dependent variable( DP). In addition, IVs and DP
should in metric scale and for each predictor variables; there should be minimum 20 cases
(20x3=60). So we have 92 cases that meets the requirements of multiple regression test. If the data
for outcome variable is not normally distributed, then more cases are required. We check the
normal value of dependent variable using shaprio-wilk test which shows we have statistically non-
significant result.079 which is greater than .005, which means our data is normally distributed. We
do not have multi collinearity between predictor variables, as the values are less than .7. The
residual statistic, standard residual minimum is - 2.65 and maximum 2.25, the cook distance is
minimum 0 and maximum is .147 that shows good range.
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Table 4
Model summary regression analysis
Model summary
Model R R Square| Adjusted R | Std. Error of Change Statistics
Square [the Estimate R Square |F Change| df1 df2 [Sig. F Change
Change
1 .384a 147 116 86131 147 4.723 3 82 .002

a. Predictors: (Constant), Tangible Benefits, Interpersonal Communication, Special treatment
b. Dependent Variable: Loyalty/Trust

Since R? = 0.135 which tells that our model explain 14.7 % of the variance in the DV and it is
statistically significant. The model is overall significant as the F value<.005. The proportionality of
variability in Y-dependent variable (loyalty) explained by X-Independent variables is very 14.7 %,
which suggest that there may be some other factors that cause variation in customer loyalty to
retailer. For instance, services quality, store atmosphere, location, prices, merchandize quality and
sale staff which are not included in this model.

ANOVA test for overall significance of model
Ho: 1=P2=B3=p4=0
H;: Hy is not true

Since p-value in ANOVA table is 0.02 < 0.1, we reject Hy and accept H;, the model is overall
significant.

Linear regression model

Loyalty= B0+ 1Tangible rewards + 32InterpersonalCommunication++ 33Special treatment+ E
Since, values in the VIF column are lower than 10, we may conclude that there is no multicollinearity
between independent variables.

LOYALTY= 3.98+.038TANGIBLE_REWARDS + 0.282 INTERPERSONAL_COM +

0.046SPECIAL_TREATMENT
(.000) (.678) (.001) (.586)

Interpersonal communicating is the only significant variable as the p-values is .001. While special
treatment and tangible rewards are non-significant. If the number of interpersonal communication
increases by unit (per interaction or session), store loyalty will decrease by .282 units (on the scale
of 1 to 7) ceteris paribus.

Discussion and implication for retailers

The result shows that only interpersonal communication variables have positive significant impact
on customer store loyalty. This result is consistent with findings of De Wulfetal (2001) who proved
that interpersonal communication is a dominant factor in relational investment. Berry (1995) also
recognize the social benefits as second higher level of relationship marketing carried out through
regular communication as e-mail, promotion alters or referring customer names.

The explanatory factor analysis in this study, group together the items of interpersonal communication
and friendship as one factor representing dimension of social benefits that correspond to scale
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developed by Gwinner, Gremler, Bitner (1998). The Interpersonal communication factor has six
latent variables, out of which three items belongs to friendship. Friendship items has higher factors
loading than interpersonal communication as shown above in table 2.

Store employees are in direct contact with customers and responsible for holding courteous and
friendly interpersonal communication. Customer give too much importance when store employee
exhibits friendly behaviour towards customers, recognize the customer by name and hold personal
conversations such as asking about wellbeing of customers. As we know from the culture dimension
presented by perspective Hofstede, (1982), Pakistan society scores high on collectivism than
individualism which could be the possible reason customers prefer to develop friendly relationship
with services providers to fulfil their need for collectivism and social belongingness. Hu, Jasper
(2006) concluded that social cues in store environment play an important role in customer
patronage behaviour. Personalization of services such as courtesy and politeness of employee leads
to friendly conversation (Mittal & Lasser, 1996).

We cannot ignore the role of employees in the store despite automation and self-service facilities in
developed countries that has significantly reduced the role of salesperson in superstores and many
other retail channels. However, this research focused on high customer purchase experience of
involvement products such electronics, fashion garments and other electrical appliances where the
salesperson plays a crucial role in motivating customers and engages in friendly and courteous
conversation. The degree of interaction contributes to the quality of a friendship (Haytko, 2004).
Thus, employees and salespersons play an important role in building relationship with clients
through exhibiting warm and personal feeling to increase customer loyalty. Price and Arnould
(1999) also concluded that friendship between a customer and a firm is positively related to
customer satisfaction, word-of-mouth intention, and customer loyalty. The existing literature
shows that customers tend to seek social benefits from long-term relationships with the service
provider (Sheth & Parvatiyar, 1995; Bitner, 1995; Peterson, 1995).

Second, special treatment is another non-significant factor in this study as sig value is .586 that is
higher than .005. This result is also consistent with previous study by De Wulf et al (2001) which
suggests that preferential treatment is non-significant in relational quality. Here it is non-significant
in building customer loyalty with the retailer. However, preferential treatment theory maintains an
argument that customers should not be treated equally and stores should make distinction between
profitable and non-profitable customers to save time and resources. Further, it satisfies customer’s
need of being special and treated differently. Our results are contrary to preferential treatment
theory in the context of Pakistan retail industry. Special treatment have four factor loadings as
shown in the table and one reverse code items (I don’t like when store give preferences to regular
customers) was dropped as it not had met the criteria of .40 set in suppress coefficient value in EFA.
This implies that stores should adopt policy to treat all customer equally irrespective of whether
they are regular or non-regular. Customers have many options and can easily switch to another
store if they do not get the proper attention. However, it is challenging for retailers to provide equal
attention to all customers because of limited resources and time. Despite these challenges, store
employees should be trained so that they can easily understand the needs of their customers to
provide them good solution in less time. There could be some other reasons for non-significance of
preferential treatment such as religion and cultural that could possibly refrain customers from
showing their need of being self-important and getting special treatment. However, preferential
treatment is widely used in relational marketing to keep loyal customer. Finally, the scale may not
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concretely capture the concept of special treatment. For instances, the store does something extra
for me or offer better services to me than others (see table 2).

Third, relational benefits in this model are tangible rewards, which show non-significant impact on
customer store loyalty. It is consistent with previous research that tangible rewards through loyalty
programs have mixed effects on customer store loyalty and tends to remains neutral (Magi, 2003).
Similarly, according to Berry, (1995) pricing incentives to get customer loyalty is the first and
weakest level of relationship marketing. Loyalty program offers include gifts, pricing off, discounts
and promotions. Tangible rewards compared to intangible benefits like special treatment are easy
to copy and thus serve no sustainable source of competitive advantage. Most of superstore and
fashion retailers offer loyalty program to gain customer loyalty. However, this study concludes that
pricing off and other monetary incentives contribute little to attain customer store loyalty
especially when buying high involvement products. Customers may give higher preference to social
benefits in exchange for engaging long-term relations with the retailer. Retailers of high
involvement product need to focus on offering social and intangible rewards to customer in order
to strengthen their loyalty and increase patronage behaviour. Social benefits including friendship
and interpersonal conversation tends to increase customer trust, commitment and loyalty.

The concept of behavioural loyalty remains an important area of study in relational marketing (Dick
and Basu, 1994). This study measured three outcome variables: trust, loyalty and commitment
manifesting dimension of behavioural loyalty in our factor analysis as shown in table 2. Confidence
benefits tends to load under loyalty along with trust and commitment. It is important for customer
to feel less anxiety and confidence that nothing will go wrong with services of retailers. For instance,
customer concerns about aftersales services, warranty issues, product replacements, return
policies etc. In purchase of high involvement product like LED TV, fridge, AC, washing machines,
and other electrical appliances, customers want surety that nothing will go wrong and retailer
stands behind customer in case of product failure. Therefore, the customer trust and confidence on
retailer leads to relational commitment and loyalty. It is important for retailers to give the customer
an environment where they feel confident and trust on store. Hence, to increase customer loyalty,
it is necessary to focus on social benefits and intangible attributes in relational marketing.

Conclusion and direction for future research

Relational marketing has a positive impact on customer store commitment, trust and loyalty. Social
benefits such as interpersonal communication and friendship are the main drivers of customer
loyalty. Psychological benefits such as preferential or special treatment play little role in pledging
customer loyalty towards retailers. Similarly, it is concluded that economic benefits and monetary
rewards such as pricing off, discounts, and promotion do not contribute to achieving store loyalty.
According to Bagozzi (1995), relational marketing is necessary because customers feel obliged to
remain loyal to the retailer as result of reciprocity. When salesperson or staff spend time and
resources in consulting and relational behaviour, then customers feel obliged to buy the product
from that person. Retail store needs to incorporate a mix of relational benefits to satisfy needs of
customers. As the results indicate, offering monetary incentives is less effective and therefore,
emphasis should be more on social and psychological benefits. It is also worth mentioning that the
study focused on purchase of high involvement product category and thus customer preference of
relational benefits depends on product involvement level. Thus, we can suggest that social benefits
play a critical role in customer store loyalty when purchasing high involvement products.
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Customers are less concerned about pricing off and discount benefits when buying expensive and
luxury items. Product category moderates the effect of relational benefits (Leuthesser 1997). Thus,
customer interest in relational benefits may change as the level of product category changes.
Solomon et al (1985) claim that consumer with higher degree of product involvement level are less
influenced by relational benefits. Hence, the chosen product category in this research is moderate
to high level (electronics, electrical, fashion items), therefore only certain types of intangible
benefits are effective in customer loyalty. Relational benefits no doubt contribute to customer
patronage behaviour (Palmatier, et al., 2006; Gwinner & Gremler, 2002; Reynolds & Beatty, 1999).
This research provides direction for future research on investigating the impact of relational
benefits on different product categories from low to high simultaneously.
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Appendix
Table 5
Exploratory factor analysis loading and factor extraction.
Rotated Factor Matrix?
Factor
1 2 3 4
Q.It is important when store offer special discount to me than others .608
Q.2 It is important for me when store give me better price than others 598
Q.3 I like when store does services to me that most customer don't get 563
Q.4 1 don’t feel good when store give priority to regular customer
Q.5 I like when store makes greater efforts for regular customer .605
Q.6 I like when store offers better services to me than others .658
Q.7 1 like when store does something extra for me than others .669
Q.8 I like when store spend time to personally get know regular customer 421 569
Q.9 I like when store Holds personal conversation with regular customers 671
Q.10 I like when store often ask about the wellbeing of regular customer 559
Q.11 Importance of monetary rewards on repeat purchase .640
Q.12 Importance of something extra on repeat purchase .545
Q.13 Importance of store efforts and care keeping its regular customer 500
Q.14 I feel very much committed to this store .594
Q.15 I feel rewarded when buying from this store 406
Q.16 I feel excited when think of buying product from this store .704
Q.17 I feel good to talk about this store to my friends and family .508
Q.18 I feel emotionally attached to this store 469 .530
Q.19 I consider myself loyal to this store 737
Q.20 I will definitely continue to shop at this store .739
Q.21 I am willing to buy more products from this store 742
Q.22 I am confidence that nothing will go wrong at this store .695
Q.23 I can trust this store .686
Q.24 I have confidence that store services will be performed correctly 703
Q.25 I have less anxiety when I shop from this store .687
Q.26. I definitely like to be recognized by certain employee at store
Q.27 1 like to get familiar with the certain employee at store 675
Q.28 I like to develop friendship with services provider 729
Q.29 I like when store know me by my name 794

Extraction Method: Principal Axis Factoring.
Rotation Method: Varimax with Kaiser Normalization.
a. Rotation converged in 5 iterations.
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